


Mo the Hon. H. A. W. Skeen, Judge of the Circuit Court for 


Lee County, Virginia: 


Humbly complaining, your orator Chas. Pennington, would 
respectfully represent and show unto your honor, that on the 6th day of 
Ocotber, 1904, he sold and conveyed unto W. HE. Fleenor three certain pieces 
or parcels of land, lying and being in Lee County, Virginia about one 
mile east of Occonita . Depot, containing in the aggregate 229 1/2 acres, 
more or less; which land,howeer, was sold by the boundary and not by the 
acre, at the price of Two thousand dollars ($2000.00), a part thereof 
being in hand paid, and notes executed by the said Fleenor to yourorator 
for the deferred payments, and in said deed the vendor's equitable lien 
was expréssly retained upon the said land until the purchase money was fully 
paid. All of which will more fully and at laege appear by an inspection 
of the deed from yout orator and his wife to the said Fleenor now on 
record in the clerk's office of the said County. A certified copy of 
which deed is herewith filed as part hereof marked "A". 

Your orator ar further represent and show unto your honor 
that the said Fleenor has paid the amount of the purchase money except 
a balance of a note for $600.00 due and payable on the first day of Jan- 
uary, 1905, on which note the said Fléenor has paid the sum of $400.00 
nd which is credited thereon, leaving the sum of $200.00 yet due on 
said note with interest thereon from the said first day of January, 1900. 
Seid note is herewith filed as part hereof marked "B", showing the said 
eredit thereon,and which balance is sustly due gour orator and which the 
said Fleenor refuses to pay. 

Now, the object of this suit is to recover against the said 
Fleenor the amount of said note, subject to said credit, and the cost of 
thie suit, and to enforce against said land the said vendor's equitable 


lien, and to subject the said land to the payment thereof. To this end 


your orator makes the said W. HE. Fleenor party defendant to this bill. and 





asks that he be required to answer the same, but not on oath, answer 


under oath being waived; that on a hearing the relief above prayed for 


be granted, together with ell such other, further and general relief 


as your orator may be entitled to in the premises, and your orator will 


ever pray &c. 
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™9 the Hon. H.A.W.Skeen, Judse of the Circuit Court for hee County: 


uw 


The answer of W.E.Plesnor to the bill in chancery in vour 
Honor's court by Charles Pennington arainst yvour resnoendent. For 


answer to the said bill Nuch thereof as vour respondent decms 
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it nenessarv he 
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[heat it is true that ne nurchased from th qa Penrincion & 
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of land situated near Ocoonita, at tne »: , oF 2000.00, 


bv the axka& cony of the decd 
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and it is elso true that vour respondent execused 


refered to in SA aby et Ce DaL, Bute vrour rasnandent denies 
a ne ov anv ynart oF said 3 3 as aforesaid, and that the said 

Pennineton is entasiled: | ar the same off of vour respondent, 

OecKHusEe vour Prusnondent BMow sar ate ee show unto vour Honor 


i 7 


that the trect of land toww4us by 
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resnonient was not. ¢ Lie LLIN JONNY 


head represented, 


property of the houisvill: & Nashville 


theratofore ronveroat so the said Rarilroat 
Charles Pennineton. The tract of Land conveyed by the 
SVILIe 1 Nasnville 


point, yet 3A undertook and 


rasvondent th@ hole thereof, but your Poespondent 
Advise? by the said Pennington and informed, by 
him at the time of tne convevance, 
was the owner of a strin of land 60 fast on cacn 6: of .the 
Raiiroad track, and jh Laimed. the remainder of -saj 


tract of Land 


b&O eouvevad and so represented 3 Lovyerr respondent.” But instead 


‘a 


HPothe seed Rackroad Co... owntne, 6U Tee. 
they now claim and nave conveyance 
aA nortiowgo£ the lend and 80 feet on ere! side through eanotaer 


Your resnondent polvine wnon the representations 


oe 


Pennoington as to the amount of land whieh the said 


Pennintton owned af that, point, wroceedad to-demrove, the - land r20 
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the Treasurer of Les Tounty, Virrinia, 


‘ne and peeseint for said 


his a ry, Your resnondent states 
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AM. ELY, Treasurer. Lee County, Virginia, Dr. 
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Chas. Pennington, 
in Chancery. 


| iS) Ay ae 
Dertendant. 


exhibit therewith, the cause regularly matureé 


Maire eng 


—— 


Sgreenent of part the defendant was given until First 


O cy On pat ee a Ae ee 4 
Rules, | -19@5— 6 his answer in fT] 


ont ined. 
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The devositions of W. L. Pleenor, H. G. TD. Ewing, E. ©. Courtney, 
Barlow and Hiram Jones, taken before me A. O. Brown a notary public 
1 for the County of Lee and State of Virginia at the law office of 
Jemes WY. Orr by agreement of parties on the 29th day of November, 1905. 
to pe read ag evidence on behalf of the defendant in e ce:tain suit 
in Chancery pending in the Circuit, Court for Lee County wherein 
Chas. Pennington is plaintiff end W. 4 Fleenor is defendant. 


bs 


r, L. Pennington counsel fer Deft. 
> THF UNM 


he oh Wd 


Orr Counsel for Plift. 


W. E. Pleenor a wit ness of lewiul age being @uly sworn deposes 
and says: 
State your ase, residence and oceupation? 
Thirty-eight, reside + Occonita, Virginie. lumbering and farmer. 


n 


Are you the defendant in this case: 

.- The plaintiff has sued you Tor a berance f 8200.00.0n a 
uted by you to him for the palance of purchese price of 
ourchased by you from him on the 6th day of October, 1904, pleese state 
whether or not you wwe him any or or of the ssid note, and if not, 
why not? 
A.-- T conside s+ Tao not owe it. A very little if any. “y 
reason for it is that he sold me some Janda he could ‘not make me a good 
title to. 

—- The plaintiff made you 4 ace for the tract of Jand descrived in 


the copy of the deed filed with the nile intiff's ball, merked “Exhibit 


Liwikinask you! to ate » MN. Railroad comnany raod 
passes throughiany portion of these several tracts o° land? 


tons which, inten 


the olaintiff and wife to the defendant are. excepted to because the 


Aw-> This yt and. any answer thereto, and allosi 
LAL 


Fo in any wey contradict or vary the deed from 


deed shows the contra a ei asa idee “tie &7 Fe 
Ink The S: tract between ELE perties, Oo eas the best evidence 


4 whys ‘ : | =" * oad o seal « - ; 
adto what the contract was, end the seid deed st ; the contract wrae a 


(/) 





Cow tae(o hazard, th 8 being by the boundary. ardaad ky iedore 


Orr for “leintiff. 
A.-- If does, it vasses through tne entire 185 acre tract from east 
to west and also throught the thirty -two acres tract also. But 
i¢ does not touch the half interest in the twenty-five acre tract. 
I-will ask you to state if the boundary given did sover the 
N. Railroad 's ri ht of-wey. 
same obvection as above. 
Orr: for plTh. 
tt it coveres the entire boundary as described by this line. 
At the time that you nurchesed vurs treet of land you were in- 
formed’ however, were you not by Mr. Pennington thet the L. & 
Railroad company did own @ right of way through this vertichlar 
piece of land? 
objection as anove. 
Orr Lon spitz. 
Ave-- sYesg sir, at tne time f bourht if, and I bought it. once. pefore 
it was explained to me. 
Q@.-= How wide did Mr. Fennington claim the right of way to be throug 
these tractdof land Leré? 
A.-- He cleimed it was sixty feet either way from the railroad track 
throught the main tract or the 185 acre tract and and that it was 
fit ty feet on eith side throught the thirty-two acre tract. 
@.-- Did you take his representation at the time as a fact and mede your 
contract without. further investigstiont 


Same obivecticn af anove. 


TD cikds 
.-- Have you -exemined, §gince you got the deed from gaid Pennington 
the conveyance to the LL. & N. hailroad Comeany trroneh? this land 
to ascertain what is the width of the right of way through 


Same obiecticon as above and the 
se r aes a 4 ° 
objection that the deeds are the dest evidence. 





these deeds show the right of way to be? 


ame eR ee the ey ti a 
Yhey show that he fight of wey through the sate sof 


1g ragskea 

on either side, mkking a total of two hundred fect, that is the 
185 acre tract, and igs aie threught the thirty two acre tract, 
on eithvhaie making 160 total. 


4 


{--“« Have ow tame a eca@lculetion as to the number of acres which 


the deed takes over and above the amount represented to you by 
Pennington to be owned ody the railroad company, end if 
acres does if meke. 

Same objection as above. 


Orr Tor: pigs. 


BR. Tvestimaeted - it... or meee e rough calculation of it, and I figured 


it out to be something Life seven acres over end above the sigty 


fifty feet allowed. 
Was Pennington in possessi ° any part o 
you make the purchase? 
Same objection as above. 
Orr for pekt. 
Yes. sir. 


Did he have any bkildings or improvements thereon which were Turned 


sian wr +} a ras 
over to you with the conveyence Barre aly cher: Ory gerv "Ny 


A.-- At the time I made the purchsse he had eS SON, Pt ands 
had roads fencing some nearer Og and was also doing some clearing 


On. ~he eae that is, the forty and eighty foot sfrip. I do not 


believe he anyth ns o-n the thrity two acre strip. 


will ack you to state whet is the vahue of this strin of land 


‘a * 
lying on either side of the railroed which is covered by the 


: : ps : aa XXX 
railroad somrany's right of way over and above the amount wnich ¥ox he 
state d to you the railroad company owned‘ 
sane obje tion as above. 
Orr Tor piit. 





A.-~ At the time I made the payment that is, ail 


Ahan 


T considered if worth $20°.00 the amount I declined to pay, and I 
have figured it over a little closer, and ft thought $150 would. cover the 
whole thing. 
on 
Q.e-~ Was thet road that was built ar the right of way necessary to t he 
Arh La r | 
imprdverrent of the other premise s. 
A.-- Yes sir it was. It was always a public roed. He had a 
blacksmith shop in front of his house, and this mignt be considered 
a public road to the main county road. The railroad comnany 


vr 


sas now fenced the lend and put that inside, and I will have to 


make © new raod in order to get out to the public road, by wey of 4 


éfront entrace. 
Q@.-~ When did you first find out that Mr. Pennington did not own at the 
time he conveyed it to you as mich of this lend as he claimed? 
A. ae. Tfirst found it out *Amek a day or two before 
ber hOG4e seeds Te 

inw te take him to the clerk's office, -nd. let. him see it: obus 
he did not come and I took his brother Jeff, as he wes a joint owner 
when he meade the railroad comoany decd for the right of wey, end we 
read if ovev to gether. 
ae After examining the recordad did you heve any talk with Xr. 
Pennineton, end if so what did he say about it. 
A.-- After I was informea thet the right of way was more than sixty 
feet ana fifty feet on either side “ir. Pennington promised to come 
and look at the record himself, but did not do so as 1 am in‘ormed, 
ani afer t hed examined the recorsd on election day I wen? to him end 
had a talk with him. He and his brother Jeff and his brother Dave 
were in his shop together, and T told him what the deed showed. And 
he just said, well I will just say Judge Duncan is the meanest man 


earth or scmetvine of that kind, he has gone and raised tnat deed 
= 9 oP) 


me © I have signed it without reading ya ae 
Q.-- T will ask you to state if you have since the institution of 
this suit been compelled to pay any sums o* money for taxes due by 


Chas. Pennincton which the treasurer claimed *B be & lien on hes. 


this tract. of band. A 





. 
oy 


The foregoing question and any answer thereto is obje ected 
to as to any claim that the treasurer may have made, «nd if the 
juestion is intended to refer to the taxcz ficket liled with the 
defeniant's answer, fit is further objected to because the tax 
ticket shows mychearee a geinst Chas. *ennington against persoenl 

ee er | 


nronerty which the defendant was not obliged to pay, if he was PEO 


siideadtc pay,the charges on the 18 which is not admitted. 


Orr for pire 
k.-- Yes I have paid one tax ticket.of $12.13 and one of “11.00 on 
November 7th, 1905, 
sume of money. l-offer to, ofaset 
bill. 
ask you to stete, if on the first day of February 
.. Pennington wes a resident of Lee C ounty, Virginia. 

We was. 

I will askyou to state who received the rents and profits 
of the farm which you purchased from Pennington for the year 1904. 
A.-- Ches. Penninet on. 
Q.-+ T will ask you to state whether you mad e any contract. with 
Pennineton to pay the tax ticket on this land for the year 1904? 
A. T did not. He elsimed that the taxes were paid for 1904. 

CROZS )--- EXAMINAG”™ ON BY Orr. 

Qe-- When did the palintiff give you possess} f the land that 
he gold te you. 
A.-- He gave possession of the ferm the first of January, 1905. 
He wae to turn over this main dwelling to me sooner than Jan. Ist, 
provided he left before that time, end he did t#rn the esidentsd 
over to me some time in November, (} 4 POOWT NO Vee shot ht < 

Was the dwelling house in which he resided on that Jend 
he gave you possession of before the first day of Januaty, 
A.-- He let me have the house and & port: f the farm thet was not in 


the possession of tenents before the first day of Janvery, 1905, slong 
abovt the time he gave possession of the dwelling 
5 
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C:=- Do you know whether» or'not Mr. Pennington had paid the taxes on his 
Tanda that he s ld you for the year 1904. 
A. )) > LT €o not know anything further than what he said and what the 
collector sadé. He said he had and the collector seid he had not. 
Q.-- Who prepared the deed that the olaintiff and wife executed TOONS Tt 

"6. Joslyn. 
@.-= You knew at the time that the purchese was made that the lL. & NW. 

and track 
Retiroad company ha ad a right of wey Enron the said lend, snd operated 
them daily, did you not? 
A.-- I did. 
Q/-- You lived in thet community cid you not? 
Ahe-- Yes sir. 
C.-- Did you not know it to be a fact that comdemnation proceedings 
or deeds of right's of vweys for railroads are alweys matters of. 
record in the clerk's office’ 
Ohe foregoing question and any anxwer thereto is objected 
to beceuse irrelevant, and because +nere is no law requiring @ person 
to emamine the record to see whether or not a man owns land, or does not 
and wether & ations corany owns a vart of the land or docs not. and 
necause the defendant had e right to reby upon the representations 
of the plaintiff in regard to his title, and if it should prove Lagi se 
woulda be entitled to damages to the extent he was suabeee by such 
faulse representation. 
Pennington. for Deft. 

do not know anything abou the railroadMigeompany's business 

their matters of record. 

Do you not know that it is usual for such matters to be made 
matters of record? 

Objected to as irrelevant. Penningban. 


A. I just know thet some people have tneir deeds reoordee 2 me cdo 


O.-- You a@id find this right of way matter, a matter of record did you 
not? 6 





Q.. How far does the 100 Tf richt of way on €¢€3 

railroad + rect extend through the 185 ecre tract, or. in 

what is. the length of the same’ 

harm + @o not know exactly, I believe it is 3262 feet perneps 320c. 

9. How far does the eighty feet of right | way extend in length through 


+he thirty two acre peice. of land? 


A.-- The’ is about 7oo feet, I only examined by counting the rails. 


ot 


Ff 


Q.-— Will you plese ascertain end state how many feet is cut off in 


the strip of forty feet wide and on either side of the railroad tract 


through the 185 acre tract of land that pow sey the pleint? ff sold to yu 


improerly? 
f.-- The way I arrived at my calculetion was, take the railroad 


deed which gave, as I remember it through the 185 acre Ene 


exactly 2/5 of the entire amount, and this is the manner 


~ 


arrived at the amount contained in the two traets which I 


then Fennington cleimed ind I believe if is something like 


4a 
u 


acres that =I lost in thi Q 


RB. How much do you'claim in the strip as & dificienfoy in the thirtytwo 


acre tract? 


2 5 . ° / 9 . 
j-+ It is something like 1 1/4 or 1 1/2 acres / I simply mk&de a rough 


estimate of that. 
You spoke of the railroad company faking 
a€welling house out to the public road, 41 
way’ 
it passed over this forty feet 1 


What is the Gistsnce or length of thet road 


public road. 
Ae -it. 1s somethings Tike 100 1a Woks Oi ~ 
ig 41K€ Va, puessS. Lt never measures it. 


SHIENEKRKRKWREVER. 
And further this deponant saith not. 


we: 


Signature waived. 





E.C. Courtney another witness of Lawful age bein# duly sworn denoses 
sinted with ches-Pémnington and W. E. Fleenor? 


How old are you and where do you live? 
A.-- I live at Truro and am thirty-seven years old. 
Q@.-- Are you aciuvainted with the lands which W. HE. Fleenor purchased 
from Chas. Pennington near Ocoonita? 
sir IT am acquainted with it. 
Q@.-- Are you acaqueinted with the strip of land on either gide of the 
railroad track, or right of way, throuch this land? 
Bees Bir. 
Q@. Have you been informec of the dispute between W. ZH. Fleenor and Chas. 
Penninston in reference to a shortage in the amount claimed to be owned 
by Pennington at the time he gold to Fleenor, and if so, state how 
much you have been informed that shortage wasp and the*va lie%o fssi4. 
This question and &ny answer thereto and any similar 
question and answer that is intended $0 controdict or vary thedsed 
between the parties is excepted to as irrelevant and inadmissible the 
deed being the best evidence. 
Orr for Piif. 
A.-- I have been infomed that there is a dispute of forty feét on each 
side of the railrozd right of wey through the 185 acre trect, end I 
do not know =s to the width in dispute through the other tract. At the 
least calculation I could put it, it would be $125.00 


on IT understand that you mean by $125.00 that the land lost to Mr. 


Fleenor is worth thet much ineluding the convenience it would be to 


person ovming the farm. 
name objection as above. O@r for Pliff. 


That is the way I look at it. 


What would you value the damage on the thirty two scre piece to be? 
tT do not understand how that is. 


Did you examine that strin of land with a view of meking up an onin- 


i10n as to its value? 
f\ 


we Yes sir.,I put the strinv on the two tracts at $125.00 


W 





ver 


Cross-- examinat on dy ‘eres oer 


Q.-— . Will you vlease state nature of the strip of land that the defend- 
J ae p 
ant claimed he hed lost end how sit: ated. 


Be 


of the land is vroduetive, and.a@ partis not. Some of it 
and ditches, and some of it is level and very »nroductive. 
all elesred Jand through the 185 acre fract? 

A. No sir, there is a strip on it that is not cleared on the south 

side of the railroad running about one half the length of the tract 

that is not cleared, there is some timber on it, a couble of ponlsrs 


and some black oaks and water oaks on the forty feet strip south 


of the railroad right of way. 


€. What dces such land es that usually sell at in that neighborhood. 


A. I just do not know, T have never measured it ont and sold any 
by the acre. 
G. How many acres do you consider un the 40 foot strip throveh the 185 
acres. 
A. I do not know, ' cotod not answer that, 1 would not know how to 
CALLUS LEO OUT he LE weréey tO starry. 
Q. How do you a rive then at the value of. $125700 for the strip? 
A. T consider the conveneience to the place, it would be a big 
thine to some people, and T eness they wouod give more then that. 
As the rosea he will have to make will have to g0 threugh his bar 
to make it convenient. 

if notva fact thet this land there in the Poor Valley, and on 
the divide between the waters is very thin and not productive.by any 


Aen Asi clesteted bpe.tome yim if is, and a scart of if 


p 


land. 


OT Test not. “a fact. thet: 810.0007 G12.00 -isca fair price for this 


quality of land in this cummun‘ty and about as high es it ever sells. 


SBE t think it wovld bring more than thet the way land hes been selling. 


9 





A.-- I expect that it would bring more than that the w y land has been 
selling. 
Qe-- You say you examined the lend for the purpose of forming an 
opinion as to its value, et whose re quest did you examine the land? 
feces Wats, PEESNO Ts 
Q.=<— When did you make. your examination’ 
A.-- Yesterday. 
Re-Direct examination. 
not this striv of land on either side of the railroad right of way 
dispute very much better and above the average in value of the kand& 


remaining vart of the tract. 


—» 


Same objection as ey Wl to similar questiondabove. 


Orr vor = pits 
A. T believe if is. I would rather have one acre down there than 
ten up in those kinffsx rough high’ places. 
cere Is not s large part of this land situated on the south side 
Stone mountain’ 
A. Yes ‘sir. 
Is not this patticuler strip along with e little adjacent land on either 
side about the only land that can be caltivated in the entire two tracts? 
IT do nct understand the question. 
o. Iwill esk you to state about how wide the tillable land is 
thet runs through the Poor Valley at this boundery on the 185 acre tract. 
A. From the county road down along the foot of the mountain fo the 
richt of way id about 350 feet. On the couth side from the right of 
way to the ridge there is about 250 feet of tillable land. 
®, Taking the value of the farm at $2000.00 the price agreed upon 
between Pennington and Fleenor te do,consider $125. a reasonable amount 
for the 40 feet on either side at eae railroad track referrec to above? 

Same obtection as above. Orr for plff. 


A. t think if the whole farm is worth $2000.00 this strinv is worth 
ah | 


queo «O00 


Re-Cross EHxaminat:; by 
e OT SDS Oey. itis 


Q@. If I understood you, you state that you thikk that 350%. m the 
upper side of Ml. Pi r 
[ eo j et 
‘ enor's ae &6 the mountain +0 the rirht of way 





®@ 


o/s will ask you to now think about it and see if you do not think 


that it is at least 200 yards from the richt of way to the unper side of 
these fields? 
A. IT do not ‘think that it is 200 yards, and i think 5d fs ab.0ut co —rr= 
ect. 

Q. I believe you state thet it is 250 f et of cleared &&nd on the 
Poor Valley ridge side on the south sice o= Ey ogee 

eee VOU DEAN LOS nae seater 200 yards. 
A.. I will say that there is one field, the one about opposite ir. 
Fleenor's ‘that perhaps woulda pe that much, but in the others it is 

Ov. 


Ana further this depomant saith not. 


Geo. W. Barlow another witness of lawful sge, veing duly swern deposes 

deposes and says: 

Oo, What ic your age, residence and occupat on. 

Ae tT live in the Poor Valley and am fifty one yeers old, and & farmer. 

Are you acqueinted with the land conveyed by Chas. Pennington 

to W. E. Plaenor situated near Ocoonita? 

Yes Sir. 

Q Are you acquainted with the Isnd lying near to the L. &. N. Railroad 

company’s right of way? 

A. 26 Sir, T have been over it. 

Q. What do you consider the value of the strip of land 40 feet wide 

on either side of the railroad company's right of way through this land? 
This question and any answer thercte, end ell similar 

suestion slat ere intended to controdict or vary the contract between 

the parties as shown by the deed are excepted to as irrelevant and imma- 


, 7 
teriel and in admissible the contract being one of reefer and the sale 
| IN 


being by the bovndary. 
Orr por-pit tT. 
a ia 





= 


A.-- T looked over the strip yesterday and I did not measure the 
number of acre, but re said there was something like six or seven «Cres 
cut off, end taking every thing in to consideration,, tne conveniences 
to the viece vetme moved, and the road being closed up I thought 
the damage ought to be something near #125. As near as I could put 
Srey 
QO. Taking the whole farm at 52000.00 would *125.CO0 be a reasonavle price 
for this 40 feet strip on either side of the railroad’ 
A. Teas Lit: ve: enough , 3 out it adlow es I thought a man could 
stand.it. I consider this $125.00 as the value of the whole strip 
through both tracts. 
ta) « How lone have you been acquainted with this tract of land’ 
A. About. thirty years. 

Cross examination. 
Q@. Please give the nature of the strip of Jand of which you speak, as 
to its productiveness, the condition it is in, whether rough or smooth? 
A.-- The majority of it is rather smooth, something like 3/4 of it 
is rather cmooth/ and as to the productiveness, some or it produces 
very well, and some does not, IT have seen as fine corn there es T ever 


Saw any where. Of course the garden spot that ‘hey ent oOLl is. very 


valuable, I would consider it world bring 00 bpushies. of corn to the 


acre. 

What does such land ss that usually sell for in that community? 

The foregoing question is objected to because 
the plaintiff has e right to ea rebate for such a mount of land as he lost 
according to the price which he peid for the land. 
Pennington. 

‘A. Well I could no* tell you for I do not know of any land that has 
sold along there. I have land in the Poor Valley thet I 
per acre for, and paid the money for it too, and * have bought some 
for 10.00 and some for jess. T say if T was buying it I would nay 


more than that for this strip, or if 7 was selling it off it is worth 


what said if was it ¢ 
at I said it was because it geve him an outlet without him runnimeg 


LZ 





‘3 S 


through his garden or orchard, and as if is no} he must run through his 
garden to get to the public road, and it cuts off a mumoer of fruit trees 


+hat I noticed was outside of the wire fence, some 6 or 8 I guess, 


and at eut off a lot of his fence and Thrown it to the company. 


Qe You spoke of tir hig being deprived of a road made on the right 
of way to his house, is it not Fact that he could meke a road, or have 
s road from feem the back of hie house out to the publi€ road along 
above the bern making it about the same distance asc the old road was’ 
A. It might be near the same distance, but not as conveneient. 

of cleared 
@. Do you know the amount kexxknimu aX land wexakaimek in the boundary 
the plaintiff bought from the defendant? 
A Il do. not. 
QO. What is the distance of the right of way on the north side to ‘the 
upper eddie of the cleared fields on the mountein 
A. I would think it was something like 3200 or £25 yards. 
Qe Whad do you think is the distance from the railroad right of way 
on the south side to the upper part of the cleared landon the Poor valley 
Ride ge. 
A. = @o not know that 7 could estimate it I did not pay any attention 


to that. 
And further this depdanat/saith not? 


Wticsd SOc14. Signature waived. 





@ | 


Hiram Jones another witness of lawful age, beins duly sworn de»oses 
and says: 

Whet is your ese, residence and occupation? 
A.-- Fiftyone years ogid, I em a farmer and live at Occonita. 
C.-- Are you ecaquainted with the land which Shes. Penninston sola to W.E. 
Fleenor? 
A.e-- I am, have known it about /wo years. 
@.-- Have you examined the strip of land on either side of the rialroad 
company's right of way that runs throuch this tract of lend? 
and if so, consider ing the whole farm worth $2000000 what would you con- 
sider these two strip of 40 feet through the 185 acre piece and of 50 feet 
through the thirty towvecre piece reesonably worth. 

The seme objection to this question and fo any 
similar question «nd answer is mide as was made to the question/and 
answerd as wee-otven to the procecdingg witnesses and for the same 
reason. OPT POR” VbLt. 

Aew-- Yes sir I examined it yesterday. We looked over the piece of land 
with a view to estimate: the loss, end I thought I would allow him 
$150.00, while we gave him 3125. My judgment was that it was that much 
loss to him. If the lend was mine sand the Pea broad company would sell me 
that land I would give them $150.00 for it, but if the land belonges to 
me I would not sefA it to the railroad company for that amount. 
a. If the whole farm is worth $2000.00 would $150 be a reasonable price 
form *thispart -oftt. ; | 
tor Sanuk PALE) VW 
Excepted Sane cause leading. 
OIG. OF pit l. 

I would think it would be. 

Cross examination by Orr. 
Ge rleese state the nature of this strip of land, as to its quality, 
productiveness &c. 


A.-~ There is gomea of it that will not make anything some of it is 
very fair land. along where the cut is in that divide there it is not 


very food, and there is some fields that is very good.on both ends of the 


place. 14 





be 7 
= oa tad 
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Q,-- Whet does such land usually sell for in that community’ 
A/-- It vould be owing to where i+ was at. There is some that vould 
sell high, and some that would not be worth much. It would be owing 
to where it wac situated. 
Q.-- At whose instance did you and Mr. Courtney end ir. Barlow fo and 
ascertain the value of the land? 
hi-- Sirs Fleencr, 
C.-- How far do you think it is from the right of way to the upper side 
ef the cleared fields on this land on the mountain or north side, 
Ae-- I think something like 200 or £50 yards. 
Q.-- Whet do you think is the distance from the rialroad right of way 
to the upper side of the cleared fields on the Poor Valley ridge side? 
A.-- T would think that it would be something like 200 yards. 
And further this deponant saith not. 
Signature waived. 

Attendantg 50 cts. 

H. CL YT. Ewing, enother witness of lawful age being duly sworn depce- 
ses and says: 

What office do you hold, 

County Clerk. 

Same obitection es to the foregoing witnesses. oft. for My, 

@. AS such do you have charge of the deed books for Lee County? 
A. Yes sir. 
Q.-- I will ask you to make copies and file s:me with your depostion of 
the follcwig deeds? Deed from Ransom Russell and others to Chas. & Jeff 
Pennington, dated April 25th, 188, recorded in deed book No. &é page 
110/ deed frokm W. J. Pennington to Chas. Pennington recorded in deed 
book No. 33 page 465, deed from Chas. Pennington end others to lL. & N. 
R.R.Co., deed of John Pennington to L. & N. R. F. Co., deed from W. J. 
/Pennington and others to Chas. rennington conveying an interest in the 


land of John Pennington, deceased, for the thirtytwo acre tract. 


STs, 





A.-- I meke copies of said deeds and file same with my depositiony 
marked Deed Nos. 1,2,5,4, 
Ane futhee this depon@gnt saith not. 
ignature waived. 
A. uM. Ely an other witness of lawful age, being duly sworn denoses 
Says: 
@. What office do you hold in Lee County, 
Same objection as to the testimany to fhe 
preseeding witness2zJ. Orn; Lor vRIst: 
A.)) That of treasurer, @nd have been since 1903. 
@.-- You heve made off against Chas. Pennington for the year 1904 two 
tax tickets, one for 32 acres of land valued at $80.00 with taxes 


efe pe #1 Bory $5 tered ding SES eh kat 8 1P Ge gore oO. Ye iaanlieg 
© 


#150 th ae are for ae trdct of 185 res, peimed S15_%6 T will ask 


yo to stateg whether or not these are proner charges against Chas. -enn- 
inston as shown by the personal oroperty and the land books for the 
year 1904, end by whom were these taxes paid. 
This question and eny answer thereto is excentec to 

beeasue the tax tickets if corre ct are not proper clseims on the defendant 
and especially so in regard to one of the ticket/wnich is a tax 

on capdtsation and personal property. Orrfor pliff 

A. I. think they are proner bharges. The stub shows %9.98 without 

the penalty, and I tnink that is correct. I can not state who naid these 
taxes I see it was received by my brother John C. Ely D.T. onthe 

7th day of November, 1905. 

Q@. Have these cherges been paid to you at any other time than Nov. 7th, 
1905? or oy Chas. rennington at any time? 
A. If they have I know nothing of it, and have no knownedge or remeiroe 
rance cf Ches. rennington paying the taxes for 1904. I am very 
certain he did not pay them, and T heave nothing to show that he did. 


And fvther this depoannt saith not? 


Signature waived. 


(/6} 





Virginia, Lee County, to-wit: 

T A. OQ. Brown a Notary public in end for the county and 
state aforesaid, do certify that the foregoing depositions af W. E. 
Fleenor, E. Cc. Courhnef, G. W. Barlow, Hiram Jones H. C. 7. Ewing, and 


A. M. Ely were tak en and sworn to before me, the signatures being 


waived , ot the time and olece and for the purposes in the ecavtion mente 


ijoned. 


nis the £9th day of November, 1900. 


* 5 ee er rely nye 7. o ety ep ans ~ 
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a x. Noe another witness of lawful age being introdticed for 


the plaintiff deposes end says. 


< 
Sue 


m. Please state your age residence a 


ian oy ,rES side eat Oceonita. Viz 


8 
Cc: a 


me gf at chant e 


a, 


Q « the land 


Are you acquainted with 


W. HE. Fleenor, if so how lone have vo 
? J ra) ry 


A, I have known the ferm for sometni 


aised near it with 1 1/2 miteg and 
A ms | eat 


my life, and TIT have cut.'s Timp 


«%- What dom you consider the strip 


the 30 foot strip on either side of 


cre tract and the 40 foot strip thro 


per acre compared with the price paid 


} S ct 


bud hai n; snd improvements of that ki 


mye Ll econsitier: the 


dollar 


S ineluding 


would think the stri 


“Tr: 
Ju 


by the boundry 


be worth ses much per acre even as the 


right of way would be worth, and I 


be worth 


a (a) 
. hw 


much ner acre as the rest 


the timber on the rest of the bend. 


Please state the nature of the st 
quality for 
boundry. 


A. On the north side of the railroad 


wate tract kkxamxkxk of lend it 


7c 
hud 


setS in some little drains and on ton 


has been waste dirt 


lowers the grade of 


marshy places, that do believe 


Woe to 
eee 


not 
then on the east end comea/) be.c: 


{ 
mo: af 


y way of looking at 
at rieet beginning 


a 


Nea ( 


LG yn 
ot 


® Pad 


farm is 
land 


is PAT Ys 
come about one thir€ of the way then +} 
ati } 


i 


IT; 
\ 
é 


of Jand 


sd goes at 


improvements are worth 


FA f 
ang taking this farm the amount 
o 


wuld 


farming purposes &c compared 1 


eldhbi 


Ae 


the south 
rity 


nd occupation? 


nia, and farmer and 


sold by Penni ngt om te 


u known 


ng like 25 or 30 years and was 


have resided in that community 


er orl ofthe Bend. 


in controversy, that i 


ht Of hot he ae 


way throus 


ugh the 185 acre tract worth 


for the boundry excluding the 


nag 


from five to seven nuncred 


paid 


p in controversy would hardly 


next 40 feet from the 100 foot 


not think the strip would 


of the boundry considerin 


{ 
16 


rion of land with reference to 


A 


4 


th the balance o# 


and on the west end of the 


ght for a distance, then 


of the summit I believe there 


bS which make it poor an da 


some very low and 


could be cultivated reasonably, 


Logit. vee 
the average 


joeod land. 
Side the farming 


, Bs CN 
.< hu 


sy 
&. © 


we 


sood 


On Ghe Strip wntal you 


nere 18 e ditch dug, and seems' 





they have fenced the land, the fence running in places right close 


to this ditch and rendered that strip in poor shepe for farming pur- 


poses,;also on the west end there is another one of these marshy, stand- 
ing water plece& on a part of it. Of course I never measured these 
distancegé and I could not say that it is ell this way. 

Unon the whole what do you.consider the strip worth per acre 
compared with the entire boundry at six or seven dol'’ars per acre? 


f 


A. I would think it was one or two dollars less valaable compared 
with the price vaid for the boundry. 
f) Were these ditches that you speak of cut by the railroad 
compamy in constructing their railrosd, and were they there at the 
time the defendent bought the land from the plaintiff? 
not see them cut, > I know it was the custom with 
contractcr to cut such ditches, and they have been there 
there at the time the land was lest 

Had the railroad combeny fenced any portion of their righ 
way on the east end before the sale of the lend by the plaintiff 
to tne defendant? 


A 


za. Tee railread company Nady outeu,y a- tence, but do. nos 


> 


whether they considered i A ir Yignt oF Way or: not, but 
put ih in on the south side of the track on the east end. 


was thereat the time of the vurchase. 


r 


G. fas this fence been moved gince by the reilroed comn 


— 


one else? 


Aare CO. NOU KAO W Oo we passed there on the train since they fenced 
their entire righ PF way, bu do not believe thst T have walked 

the track? 

@. About what distance did it seem to be from the center of the 


of the right of way or railroad track? 
It was not quite as far ws they have fenced recently near the 


dwelling house. 
Cross Hxamination by Pennnington. 
R Have you examined the damage done down at the dwelline house by 


5 





reason of setting the fence up nearer to Mr. Fleenor's house* 


A. No sit, I have never examined it any way in. partieulawy, 


an@ never looked at it thinking I would be called upon 


Sqyeiet © 
You do not mow how much of his garden and conveneiences about 


- 
_ 


oremises and at the house has damaged by cutting off the ex- 
40Q@ feet. 
for reasons stated above. 
Ww. rx / 
Thave not examined it 
Were you acquainted with the sho p? 
have seen it and been in it. 


++. would be worth to move 


J.W.Orr 
T hardly know what the real value would be, 3 would depend 


vanted to move it to. I could not say exactly, but 


e 
AV. om 


it could be moved for $5.00 to take it across 


Mr. Roberts livec. 
you know how much damage was done to the garden’ 
sir. : 


on 


. Do you know how much it would cost to rebuild a raod out from his 
house to the oublLie raod. 


roperty wes your own, and you owned thin 
side of the railroad track througl is lerge 
through the smaller tract, and you had 

was worth $2000.00 all together up to within 60 

et as aforesaid,for what sum would you heave been wilbing 
to have conveyed to the railroad company 40 feet more on either 


i 
A v 


of their right of way through the large tract and 


a LIE 





A 


crmall tract taking ikfo consideration they cut off his out let 

to the public road, the dsmage to his rarden, and veing deprived ot 

that carticuler strip of lend for railroad purposes, whet price 

would you think khaxonxkhxbexbax you ought to have justiy and 
fairly from the railroad company for that strap of land under 

these conditions? 


Excented to for the reasons before stated and beceuse it is 


irrelevant and imme terial tne juestion being what the strip of land 


~ 


is worth per acre, comnered with the ovoundry at the pri 
the boundry. De a OMe 

ae ; I was foing to sell the farm I would made a difference 
in value a consideration if they were fo come and offer me an amount 
Kior “Ls,, it if I wes going to reside there I would not have it cut 
off for less than $100.0¢ 

Re-direct examination by Orr. 

You state thet you think it would have been wort 
bbrn dowm the shop and moved it across the railroad on Ue ae Oe 
Valley ridge side where Mr. Roberts lives, and where Mr. Fléeenor 
movea it to. What do you think it would heve been worth to have tom 

or 
a€-wn the shop amt to have moved it without taking it down simply 
off the right of way on to hic ow land? 

If it was torn down T would consider it worth the same less the 
hauling, but if it was moved on rollers over 40° themothex Shade, 1s 
would say $2.00, and in both answers I have not considerec the | Slee 
place, and I do not know either whether it was an oid one and 
needed a new fire wikoe or not. 

And further this deponant 
Signature waived. 
One day 50 cts. 
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Met pursvant to adjournment January 5Oth, 1906. 


Ji. J. €. Pennington enother witness of lewful age being cauly 


() ov 
sworn deposes and says: fet Aaleccclac 


Q. State your age, residence and occupation and your relationship 

to Chas. Pennington the defendant in this case?’ 

A. 48 year old, liv e at Ocoonite, Va. and am a farmer and saw 

milling. and am ‘a brother of the pleintiff in this case. 

Q. Please state whet you know with reference to your brother, 

Shas. Pennington's claim as to the amount of the land which the 

L. & N. Reilroad company owned as e& right of way through the land 

which he sold to W. E. Fleenor. 

A. Brother Charlie always claimed that they had 60 feet on either 

side of the center of the track, but I thogvht they had 80 feet 
the north 

@. Were you set any time present during the negotiations 


me 


trade between your bwother and Mr. Fleenor. 
A. Yes sir, I was present some of the time buf% I did not pay any 
attention to wnat was said. 
Q. After the trede was made and it was ascertained for sure that 
the railroad company did own 100 feet on-.either side of the track, 
heard 

state whether or not you Hak any conversation between Mr. Fleenor 

Pennington with reference to the right of way. 

i Ghat not, 
Cross examinetion by Judge Orr. 
Believe gou;owmmed an interest in some of this land at one time? 

A. owned a one-half interest at the time the railroad was 
built through it. 

When the railroad company Fenced eny of their right of way 
on the ridge side what distance did they fence from the center of the 
Landa. 


They fenced a little patch down on the lower end on the east end 


£5 and they fe bout 3 
at sirst, and they fenced I think about 8@ feet from the center of 


Ghe track. 





Wes that fence sBanding there at the time the trade was made 
between Mr. Senningeton and Mr. Fleenort 
A. It wes, a good many years before. 
A) Did the railroad company cut any ditches on the south side of 
the right of way, and if so, where ddd they cut the same? 
A. Yes sir, they cut a diteh along pretty close, about 80 or 20 
feet from the center of the track on the east end of the tract, what 
is called the divide, right on the summit. 
W that ditch there when the defendant bought the land from 
id he have knowledge of it? 
sir, I think he did, he ought to have known it, when 
on the land every day all most. 
Re-direct examination. 
on either 
50 feet 
through tne small tract on either side taking off for railroad 
purposes and depriving the farm perminently of it for railroad 


what do you consider the damage to the farm valuing it xa 


Excented to because irrelevant and immeterial en 
, dek 
admisabdle for the puroose of contraing or varying the deed between 


the parties, the contract being one or hazzard. 


A. If it had peen my farm, 
extra 40 and 350 feet for less than $150 § it took some 
very valuable land in, taking off part of the sarden there. 
examination. 
Where ddd Chas. Penninzgton'’s dwelling house stand with reference 
the boundry, I mean east or west along the right of way? 
It was near the west side of the boundry, and verhaps not more than 
»o OO feet from the west line of the 185 secre. tract, the Russell 
lend. 


nr 


- From the said dwelling house eastward what kind of land is the 


4 


Pee Dee Be 
Strip Of land in Controversy asto its fertility and adaptation to 


cultivation? 2 





A. Some of it can be cultivated very well, and there is 9 little 
patch on the north side there a little swampy through the land, 
but there is dry land through there, and on the west there is dry land. 
2+ Isit not broken and uneven a considerable portion of it through 
the 185 acre tract on both sides? 
A/ OF. 2 it is a little in patches, and in patches it is not. 
Over on the south side where it goes through a grass field ead takes 
in some fine land. 
A 
white sand and a porr 
A/ Of course some of it is, may be right on tip of the summit there 
it is a little that way. 
. When you. get back from, the right of way on the ridge side is 
the ridge land more productive than the land along the right.of 1 
and more productive on the mountain side? 
No sir, I do not know that it is ee Smee mexxteaix much on the 

it might be a little more productive on the mountain 

you think they plaintiff is damaged #150 by the loss 
the strip of land in controversy it being taken for railroad parposes 
I will sak you what this strip of lend is worth per acre compared with 
the entire boundry per acre at the price paid by the defendant to 
the plaintiff for ferming purnoses. 
A. I believe that it is just ebout an average with the boundry at 
the price padd pay (OAL 

And f{rther this deponant saith not. 
slgenea ture waived. 


AQhe day 50cts. 


Devid M, Penninggton another wi 
duly wworn deposes and says: 


R. State your age residents occupation and relationship to the plaitn- 
Chit. 


A. JI am 58 live at Ocoonita, and gmrm and saw; mill. brother of the 





olaintiff and ® brother in lsw to the defendant. 
I will ask you to state how long you have been acquainted with 
the tract cf land which your brother Chas. gold to Mr. Fleenor? 
I have known it 


eS or hig sae cE eee : io se 
state what you would consider 


Of land running throveh the"entire two 


= a 


the ae! Os | by Re out S 1 Je 0 fa 2 


side of the track taking the whole value of 


T would consider it worth $100.00 any way taking it out thatway. 
Do you lkmow anything of the contract vetween Mr. Fleenor 
your orcther Shas. as to the number of feet which vour brother 
represented to Mr. Fleenor that the ilroad comnany owned on either 
side of the track at the time they were ing to trade or negotiating 
the trade? 
Eacentec to as irrelevant and immaterial and inedminsibdle 
deed showing the contrac et ween e parties. 
heard a conversbti 4005 the riser Wa yvu> do not know 
Said they only had 


4. pes 
x -- ee 
Filed. \ s. \. OL Aen RD 


ever fence the 
Jeff 


vO Where the 100 


44 £> 


Uross examination by Orr. 
You Stated on your examination in cheif that you think 
of the strip in controversy damaged the tract of lan@ 3100. 


you to now state what you think the strin in controversy is worth per 


acre comperec with the balance of the boundry at the price paid for 
the boundry at #2000.06 


end improvements taken err 





2 


at whet they are reasonably wort 

A. .T @o not believe the land would be any more valuable there than 
fhe rest. of the. Vand; «but Gaking At out in 

would not want it off: for a right smart more, and 

Ts a6 wlvbtie. se th. onent to “be place 

O° How far is the dwelling house in vhich your brother Chas. 


lived from the right of way, that is the 100 geet recently fenced in. 


180 feet from the right of way un to the 


Re-direct examination. 
u to state if you can about the time of the year 
Mr. Fleenor Chas+ Pennington had the conversation 
the shop and measured T! “ight of way, end by way of refreashing 
We 
your memory as to the time I will ask j to state if # was not 
con after the election 
Excevoted to for the reasons al > stated. 
Orr 
It was la te in the fall, it must have been the 
ctober or the first of November. 
@. Do you remember anything Kaskxkke that day 
writing to the railroad company as to 
fence all their right of way through tnat land? 
A. I remember something was said about writing to the railroad 
mpany about fencing the right of way, but do not remember what. 
Q. Do you remember anything that was said about Judge Dunean in the 
conversation? 
Excented to for the seme reasons stated 
J. W. Orr. 


Shes said if they had any more than 60 feet that Judge Duncan 


And further this deponant saith not. 


slenature waived. 
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H/ CC. Jospyn another ey, of lawful age being duly sworn deposes 
and saré. por byt He Dh HS 90 
®. Do you remember preparing a deed by which Ches. Pennington sold 
his lend nesr Ocoonitea, Virginia to W. EH. Fleenor, 
A. Yes sir, I remember writing the deed. 

The introduction of this witness at thie time and for 
this porpose is excepted to because it is evidence in cheif amd the 
defendant heving closed his evéadence in cheif the introduction 
of the witness is out of order. On for FU. 
Qe Mr. Pennington states in his deposition in this case that you and 
Mr. Fleenor and himself were in the room for the purvose of writing 
the deed and thet you hed written the deed as far down as the deseritp- 
tion and instead of writing the number of acres to be conveyed by 
the deed that you said in as much as we are not certain as to the num- 
ber of acres that are taken out of the land for the railroad right 
of way we had better write it, "this land is sofa by the boundry 
and not by the acre” in order to save time and trouble in the fufute, 
I will ask you to state whether or not there was anything at all at 
any time during the negotiation of the trade said about the 
railroad right of way in your presence, at thet time of the writing 


of the deed or at eny other time? 


A 
A. My recollection is, that Mr. Fleenor and I went ae tonether 


to Mr.x¥keemax Pennington'’s and thet Mr. Pennington's wife was a lit- 
tle obstinete as to selling the lend, and after a while she agreed 
to make the deed, and we had two or three talks in connection with 
the deed, and Mr. Pennington was very uncertein about the number of 
acreé that he owned, and he seemdéd ka not to know the boundry lines 

, and I suggested that the best way to do,as Mr. Fleenor knew the 


corners that they sell the land by the bounéry and not by the acre, 


but as to the railroad right of way being mentioned at all I do not 
remember it . I do not think there was any one else in the room 


puch of the time except Shas. Pennington his wife and myself ant 


vel 
Mr. Fleenor, and we three were there most of the time tozether. 





Q@. If there had been a question raised at that time with Re 
to the width of the right of way, and the reason for eka i (tans 
the deed that the land was to be sold by the boundry and not by the 
acre was to illiminate any trouble ‘trentte as to the said right. of 
way,do you not think you would have remembered thet es the reason’ 
A. I certainly would have remembered it, as I vas the one who 
suggested writing the deed by the boundry and not by the acrey and 
this was done because he was not certain as to the numbér of acres 
that was contained in the boundry? 

The foregoing question and answer are excepted to 
for the reasons above stated and for the further reasons that the 
deed between the varties shows the contract and can not be varied 


or contrddicted by any oral statement or understanding than 


gk expressed in the deed/ and the deed shows a contract of hazzard? 


James W. Orr. fer Leff 


Cross examination by Orr. 
QO. How did youhappen to go to write the deed, or did any one 
come after you? 
A. I believe I received a letter from Mr. W. E. Fleenor asking 
me to come over and write a deed. He did not come after me, neither 
one of the parties came after me but I got news to come and I think: 
it was by letter that they ordered me to come and write the deed. 
T am not certain which one of them wrote to me. 
Q@.- Do you remember about what time of the day you got tthere? 
A. I think it was about 10 o'clock, I remember we stayed there for 
dinner. 
Q. Where was Mr. Pennington and Mr. Fleenor when you arrived? 
A. I believe I struck Mr. Fleenor there about Ocoonita, and we went 
Ht together, that is my recollection about it. 
Q@. Do you know anything about what passed between the parties in 


reference to their trade before you got there for the purpose of 


writing the deed? re 





A. I only know what Mr. Fleenor told me as we went on up there? 
I did not hear anything that passed between them, the only difficulty 
that seem to be was Mr. Penninseton's wife, as she objected to writing 
the deed for a while, and before I went to wrihing the deed they calle? 
her in end asked her what she was going to do? 
Q If I understand you correctly the trade seemed to have been made 
and agreed upon between the parties and that Mr. Pennington's 
wife hesitated about joining in the deed’ 
A. That was my understanding about it. 
Q. Tbhhn you wrote the deed as they requested or directed that it 
should be written did you’ 
A. I did as they agreed upon how the deed should be written. 
And further this depoanant saith not. 
Signarure waived. 
One day 50 cts. 
W. E. Fleenor being reintroduced in his own behalf and being 

duly sworn deposes and says: 
Q@. Chas. Pennington in his deposition in answer to a question pros 
pounded to him by his counsel in this case said thet he stated to 
you in reference to the right of way that he was not positive 
as to the number of feet that the Pieimons company owned on either 
side of the track, but he thought that it was only 60 feet. FI will 
ask you to state whether or not Mr. Pennington in any way qualified 
his representation as to the numbér of xuxax feet contained in the 
right of way, or did he say positive the nuniver of feet convained. 

Tiis question and any answer thereto #s excented to because 
evidence in cheif,and all others that @r¢evidence in Cheif are 
excetpted to,because the defen dant has already stated in his deposi- 


tion heretofore taken on previous examination as to what aN he’ 


dee 


A. His statements about tthe right. of:way were always positive, 


between him and the pniainti ff with er eee Go tas keen, aug Hg oe cpl afeceh 


there wes nothing indefinite at all about it, es I stated before he 


at 


re) 





stated positively as to the number of feet in the presence of the 
section crew, end wes es pdasitive as could be, and he also 
stated it positively to me before we arrived there where they were 
working. 
Q. As a special inducement to you to tkae him up on his offer of the 
land at $2000.00, did he not show you a particular piece of land with- 

A you 
sn the 60 foot strip disputed , where he said to that there ,would 
nave a chance of selling to the railroad company 4 certain portion 
of lend at a good price to be used ac construction meterial or 
something of that kind’ 
Excepted to because in conflict with the deed and because 


+e evidence in cheif, and because no foundation has been laid Yor 


this question in cross examination of The plaintiff in 


2 Tr Y 
deposition, and because time and nlsce is not fixed. j. We orr gor Pel 


A. TI can not say-thet he did thes &s a special inducement for me 
to purchase the land but he did do it just as we left the section 
men where they were filling, au there was quite a cave inside of 
ae curv@near the track, this was where we stopped, end he gave the 
section foreman some direction as to where the right of way 
extended, end when we passed there he stopped and pointed to thet plac 
and said there is a chance to sell & trio of land at your own price 
or at a big price, as they talk about moving the track over on the 
north side in order to get rid of the washes. 

Will ask you to state whether or not you have read Mr. renning- 
ton's answer to question tz +» reference to how it happened khak 
that it was stated in the deed that the sale was by the boundry end 
hott the acre? 
ke 'Yes sir, T4opeve. 


@. Iwill ask you to state 4f there was anything said at the 


he sveaks of in his answer in Capt. Joslyn's presence as to the rmél- 


tae width of itt 





Rxcepted to as being snadmissible being in conflict with the 
y 
deed. mes W. Orr for hi. 
A. The railroad right of way wes not mentioned that day at all in 
Capt. Joslyn's presence. 
@. Now give your expldnation 4s to why it was stated in the deed that 
the land is sold by the boundry and not«by the acre, 
Exeented to because evidence in cheif and intended 
GO VAM Or exp Lod .or controdict the deed, and the dee) sveake oe G 
itself, and the language of the deea& covers all grounds.and all reas 
ons why is so iinserted. 
Vy, 
A. My recollection about 1 is abo this? Capt. Joslyn 
wrote the deed end then stonned and asked us if we had surveyed 
-e lend or had it surveyed, and if we had agreed about writing it 
py the boundry or by the acre and 0} > us spoke up and said 
that we had not surweyed it, end stated 7! we had agreed to 
he ‘would write 
in the deed. 
seid at all that aag this expression 
the boundiry was put in in order to explain. the uncertainty 
width of the right of way* 
exception as avove. Ja. Wes oe for Fi, 
Wo sir, the right of wey was not intimated or mentioned either 
ir. Pennington, my self or Capt. 


a a 


Oo. It has been stated by Elkana flanary BH.) Plangry 


} 
Sprinkle that the forty foot strip on either side of the weeny deen 


J. + 
wt i V 


of way in controversy, would hardly be worth as much per acre 
on a average as the whole tract of land taken together, 

timbered land is more valauble? I will ask you to state what 

vour Opinion as to ‘the omemparative value® of this land and 

on the mountain and ridge side that is not? timbered. 

We 4. 


Excented to because evidence in echeif and the 


sposition heretoforehas testified on this identical 


J. W. Orr. for LYy. 
9) 





A. If you compere it that way it vould be worth two or three 

as much at least three times as much as the timbered land on the 
mountain side and ridge side it would not be worth so much compared 
with that, but still it wonid be worth considerably more. 


comosre it with the average timber taking to the top of the 


the 12 1/2 acre strip it would be worth at least twice a: 


cre. 

Have you put any of this land unon the merket and if so, 
orices have you been getting for kets the different kinds of lend 
situated there. 


i 


Excented to beaause ifrelevant and immaterial. 
J. Ws ye 2 
A. Yes, I have sold differentryvarts of that land, and I have so 
off some of that mountain timbered land as low as @3.00 ps 
from three to five dollars: pe re, and 
y of it is $10.00, the lowest price 1 
land including down next to the railroad, the clearea 
per acre., and the highest is about E22 00> pitt 
nositi 1s we could not get at the number of acre accurate enovgl 
to know exactly what it would be. 
A’ Is it possible to sell that mountain side or ridge side 
as much money as the land right a long the rialroéd that is 
and more leveda 


Excepted to for the same reasons. 


elt 
gn 
1s) 


Bo) Leaheas a0 t bey 
\ 


ossible for me to do r ha Juste tried to 
sell. my onhalf interest in that Lee re e Nae 350.00 but have 
not succeeded. 
I will ask you to state if you have made diasram of the xxanuds 
and purchase by you from Mr. Pennington, showing the location Ors 


the shops, road and the railroad right of wayyour residence and out 


buildings 





a Did you make this as correctéy as you could without the use of 
surveyors instruments to obtain the exact measurements, and if so, 
please file the seme with your deposition msrked "Diagram ". 

The filing ef said pretended diagram is excepted to because 
irrelevant immaterial and imadmissble, evidence in cheif, and because 
todindefinite, uncertain and poorly gotten up to be of any aid 
to the court or any body else in determining the juestiomat issue. 
“he location of the shon on the disgram is in "he teeth of the evi- 
dence already introduced in the cause. J. We. ore, fav ME, 

f Ko 
file the seme as requested marked as reque:tedc. 
Q. 1 gee that you have marked on the paat 150 feet from the railroad 
right of way fence to yovr house, 150 feet. from said fence to the barn 
7 


60 yds/ from the barn to the gkag public | and 90 yds from the 


& 


a 


barn to the house, I will ask you to state how you obtained these 
easgurements. he. ek , te P 
Sh ua Ty Ur Cad € Ar haa verve ba Yon an ED a 
Excepted,to for the came reasons stated above. 
J. W. Orr. py apy 

O nomund the distance from the house and barn to the public 

road by counting the railroad rails in front running parallel with 
I obtained the other distanceé by counting the fence 
that run in the opposite direction. 
you know the length of the rails from the railroad and the 


of the panels? 


Excepted to for the game reasons? 


J. W. Orr/ or YP 


Wnat are they? 
A. The railroad rails are 33 feet, and the fence nanels, the plank 


4 


ones are 14 feet, while the rail fence I figured to be a roa to a 
doubte panel. 
Hew close to the new fence that the railroad company build was 


6 BuixaK Shop wrich you had to move? 


“mxeneted to for the seme reasons. (e 


mM 
A. The northeast vorner was tla na eae line, so near that they 
” JGLC J 5 uf 
7 





head to tear off that corner in order to construct their fenee one 
foot on their own side. 


fr 


Where did you move the shop to? 


— 


Exétepted to for the same reas & Gare, tor Mipk 
f 


A. About three or fovr hundre yerds south cf where it sat, across 
the railroad. 
Whatcha it cost you to remove the shop and carnenter's house 
the place wnere you moved it? 
Excneted to for the same reesons. 
YT could not say positively as to that, as 
at it now it «cost me about $15.00, that 
damage of course in taxdng off the roof. 
C How much ddd it damage the building to move it. 
Ezeepted to for the. same reasons. orr, for De 
nan $10.00 


> 


ted by some of the witnesses of the 


4." 


thing to do to make you another road out to the nublic 
to build a fence, end that the fand between your 
and the public road running along parallel with the railroad 


nanz's fence is practically level and no grading or worz would 


ev 


pe required, I will ask you to state if you have exar the 


rround and if so, how is at? 


Zxeenvted tomfor the same 2ssons stated above. ore far Gel 


A 


A. If you make a road a g by the railroad company's fence it 


eraded, but putting it higher up it 


steep and would have to be ¢ 
sher level. 
much would it cost you to build a fence 
yo Aaoberoere? 
Bxcented to for the same reasons. Orr. Vie 
B. I have net ‘calculated theathit all, ‘but 2) am confiacent at 


at on’ 


would not stop short of geo.O0C it, would depend of course, on the 


kind of fence you’ would make as 


8 





Cross Examination by J. W. Orr/ 
Not wai ving the objection to ae introduction of this 
Sits4 44 av antes 3 “Mg tig 7” 


witness now to “evidence heretofore —— the counsel, for the plain- 
wees 


tiff homememd now orocecddto cross amd > witness. 
OQ. Was not the road or pass way spoken of by you simply a private 
pass way from the house out to the public road? 
st simoly a pass way from the house te~#ee shop 
nern out to the public road. 
Then it was not a public road? 
|e never established by law, 


public) in going out to the 


new pass way and inclo¢ , you would only 


take one line of fence to make a lane. 
m,’, Cent drow t pla a gate at the public road, and avoid eretting 
even one line of fence? 
A. You coulda do that but it would be very inconvenient ebvout takin 
stock or anything through there, and the garden would be open that 


and would be more exvensive in the long run than to build a 


1? 
) , 
7 i a/ & 


where you placed 1% nat ¥F ad it have cost you to eet 


tt off: the right, of way) on’ tonyour em Land: 


you 


think that would heve cost anout Se no-fosmorved it. alt 


i” ¢ 
ing it down. 

ri - E yf ay & 2 “ = bd J Pied = Ld . 7 . = 

You gave some measurements or dis es in your diagram that you 
have filed in which you state that you counted a double panel of rail 
fencing as being one rod in length, what wes the length Ot. Pes rei & 

rail fence? 
Le Leet. 

rte It not el Pfaehetiet: a Trediwvfenece bugil ie out of reilgl1l feet 
long with proper worm and proper lap ig only about 15 feet From 


lock to lock in a double: panel? 





Enever did measure to ascertain, 
an old saying or custom of counting 
€@. You heve stated thet you have sold some 
lend purchased by you from the 
you have sold, that is, the amount odntained 


End "ONG WeOaOme (Dee Le for each parcel reastized and vhere 


the north part on the mountain, it is 
northemm boundry and exten& from the eastern end out about 2/8 
distance of the farm, on the northern bouniry it was only 
timoered land, it wovld have about averaged with the mcuntain land 
as to smoothness and as to the timber on it. 
péece end counted about three acres. TI sold 
per acre and it is situated out near the northeast corner , 
adjoins the field shown in the map north of the County road. 


partly timber but most of the timber had been cut 


ough land.Then 1 sold 5 3/4 acre inmédiately adjoini 


7 


acres, but extending all the way to the north boundry on the mountain 
south down to the county road at $10.00 ver acre, end it 
end I believe a little bit rougher than 
igs was as r hes the two and 
little more timber, 


4 


then I sold ell thst of these varcels, which includec ebout two 


41 


above the county road there, in this >,end extends across the valley 


the north side of Powr Valley ridge to the southern boundary 
of land which includes the 25 acre. near the tap of the ridge. this 
as sold at $15.00 per acre and I pelieve it figures out about 
.@res, then there is a stip oI have not sold which extends up 
to the three acres above mentioned on the mountain and clear 
across t he valley and up the Poor Valley ridge to the £5 acre strip, 


(BRAS f id. me 7. Zl yi ¢ Ms, 


ag Fae r not ai own this strip but I own the 1/2 interest in the 


pe acre plécen « Then west of this Strip which Dstib.owny 2 sei 


10 





w 


} 


gcse ane ] Le 
800 


strips just mentioned and contas 


p# Dawe 


anotner ounee fe lables, apout parellel with these 
40 or 45 acres Be $15.00 
per acre, then going west and adjoining this Lema hen tion” Sor ip 
IT sold the entire remainder of the boundry in two percels,on the 
south west corner I sold about ten acres,less the timber right, 
10.00 per acre, then the remainder of 


SB Reed, 


could count at’ nex 
A 


oy Have you or not cut and used and removed and disposed of a cons 
amount of timber from off this boundry of land since you purchased 
tt.tren’ the: pladnutLrts\ ap if ste about how much and a what 
or sums you have realized from the same? 
ave taken off considerable timber off the . DWOS LY COTO 
know how to estimate it or how to get at the aif: kinds. 
state the quantity of each kind of timber bug 2 think 
with reasonabl#¥ accuracy the total number of feet of 
timber used off the land which is something near 100,000 feet. 
worth about S2.00 over and above expense. heve cut and disp 
of something like 50 cords of extract wood, worth 75 cts per cord net, 
then I have the timber reserved on the piece sold on the Poor Valley 
side above mentioned. 
Was there any fence on this bouniry of lend that hed been put 
railroad company at the time you purchased the lend, and 
it situated. 
A. There vas some fence on the south side of the track and be- 
finning on the east end and extending up I guess «O00 yards. 


that all that was there and put there by the railroad. co. 


of fence since been removed dy * railroad 


it was built. 


XY 


ka 





How iar ils. D6 -Prom: the center of thé railroad. track? 
It locks to be about 60 feet just to pea alongs 


80. feetior that 


youl not MOtity.or request he rielroad compgny 


cht of way through this boundry of land after you had 


ve 


Were there any jirain ditches cut by the railroad company cn the 
slopes through this boundry of lend and if so where? 
A. Yes sir. What they call surface @ifches all along over more 
than one half of the right of way theye. there is two of them 


that is out something 1ike80 feet one of them may possibly be 90 


feet throunrgh the 185 acre tract then it lowers down to 6 0 feet, 


along by the house it measures just 60 feet to the outside edge of 


Che dite, 
you to give is near as you can what per cent of 
000 feet of lumber manufactured from timber cut 
poplar? 
Avout 12 1/2 or 15 per cent of it was popl 
What per cent of it white oak? 
10%. 2 guess. 


king of timber constadbtuted ‘the residue. 


called red oak with a little black gum and chestnuf, 


<a 


:~ 


the chestnut and black gum would not have exceeded 6 
Re-direct examination by 

ted above that you noticed some ditches on the railroad 

and within the 60 feet, I will ask you to state dé Mr. 


Chas. Pennington was along at the time, and if so, whet was said 


about it by you and him? 


Excepted to because aR conflict with the deed and the 
: WY) ff, 
contrect of hazzard. Orr. for Jif. 


A.. We passed over one of these ditches the 
and in Conversation concerning the width of 


15 





with Chas. Pemington I asked him why is was thet “ney cut those 


ditches sc far back, and he seid that they cut them pefore he made 


At 


the contract with the company for the right of way, whey sent some 
Ttolians there to eut the ditches and they cut the ditcnes, be fore 
and made the agreement for 
of them were cut at tr 


oe 
ye 


ther this deponant sai no 


Signature waived’ 
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The deposition of Chas. Pennington taken before the ungersigned Nota- 
ne Sublte 2n.end for the’ County of Meet SHAf , and State of Nebraska, 
by consent of parties at _ ether vin. on this the £24aay of Decembe @ 
1905, upon written interrogatories and cross interrogatories, which 
deposition is intended to be read «s evidence on behalf of the plaintiff 
in a certain suit in Chancery pending in the Circuit Court of Lee County 
Virginia in which the said Chas. Penninston is plaintiff and W. E. Fleenor 
is defnedant. 

the said Chas. Pennington a witness of lawful age, and being 
duly sworn deposes and says: In answer to interrogatories propounded 
Qy-rlaintiff's Counsel: 


Qel-- Flease state your age, residence and occupat ion? 


¢ 


fe c (22>. KG Yous; Qa aos eba2>,, ea at Becll 


Jocee LG, dbs. Ing wee Gente 2 a Zouct A a ees 


e When you sold the land owned by you, on vnich you resided at 
the Bei. the defendant, October 6th, 1904, what was said by you and the 
defendant about the railroad right of way through said land when vou 
were making the trade? 


An et Ca 


Q-5-- How did it happen that it was stated in the deed that the sale was 
by the boundry and not by tne acre? 

OBJECTTON: This question and any answer thereto is objec- 
ted to because bills ie stem can not be introduced to vary or elter 


the terms of the written instrument. 


2 CY te 
ma! a mi: 





@.4-- When did defendant first make complaint to you about the right of 
way being more than sixty feet, end tell what was tnen said between 


OU. ADO: Loe? 
y 


—_ 


Qe 5 Did you at that time or any other time agree to give him an 


offset on account of the right of way being more than sixty feet, or 


leave the metter open for future adjustment between you in any manner? 


‘cane “y ae 7 


Q.6 Did you and the defendant at that time or at any other time 
agree for him to ask the railroad company to fence their right of way 
and determine the matter, snd ddd you leave the matter open for that wmr- 


pose? 


Ans. I pier at. 


Q.7 Did the defendant ever intimete to you thet you had misrepresented 


the matter to him in regard to the right of way and that he was entitled 
to an offset on that account, if so, when he make such complaint and 
claim. 





Wheredid you reside at the time he made this complaint, if he mede 


Ans. Mb Hetetec€, heen CAG Comm, pate ste Be 


any? 


Q@.9 When did you give the defendant possession of the land you sold him? 
AnS.« Obs Oeliobeu (Foo he 

Vt /Pa5- UR GR 
@.1C Did you then remove {ror the premises and where to, and have you 


lived in Nebraska ever since? 


Lege : pias : 
C¢.12 At the time you made the sale to the defendant where did he 


reside, and how long had he been living there, and how far was this 


from the land you sold him? 


Q.le The defendant in his deposition states that he complained to you 


about the right of way about the time of the election in November, 1904, 


how was this? 


@.13 And he further states on that occasion and in the presence of you r 


brothers, Jeff and David Pennington, you expressed surprise at the right 


ry = 





of way being as much as it was, and that you said that Judge Duncan 
wis the meanest man on earth or something of that kind, and that he 
had raised the deed on you and that you had signed it without reading 


it &c. now state how this was and did any such conversation occur? 


C. 14 Did you or not pay the taxes on the land you sol? the defendant 
end your property and capitation taxes for the year 1904, if so please 


file the tax tickets with your deposition, marked "Tax Ticket"? 


er 
es Ld What do you Bont aye value of the strip of land aimout which the 
defendant comralins and which Tt understand is forty feet wide on both 
sides of railroad track through the 165 acre tract, and thirty feet 
wide th both sddéscof the railroad track through the thirty two ecre trect, 
compared with the entire land you sold him at the price of $2000.00, ana 


which «trip contained perhaps about seven acres, and give the quality, 


and nature of the land? / g re eerhtae, 


pe hee 
Ans. sa Om da. fn oe ‘anna Se 


i i ng Nk 
Pee ee 





Q.16-- At the time you sold the land to the defendant, did you or not 
have any fraudulent intent to sell him any land in the boundryes described 
in your deed not owned by you, or was it the intention to sell him just 
such land in those boundries as you did own? 

The foregoing question is objected to because not 
at issue and because the intention must be determined from the instrument 


iftelf. 
Pennington for Deft. 


ne . : eerste i sa Least aa Oey ey E 
ane airn?: Pa sotto pe donnie eat Le ae aa 


-~ 


2 Was it or not talked over between you and defendant and agreed 
upon between you that as you were not certain eas to the width of the right 
of way that the deed would be rade by the boundry end not by the acre, 
and this was done, and the deed was satisfactory to the defendant end 
received by him in that condifion withott objection? 

The foregoing question is objected to befause leading 
end Breause the words "By the boundry and not by the acre" is to 


construed by the court and not the witness. 





CROSS EXAMINATION 
@.1-- At the time you made the sale to Fleenor and while you were 
negotiating the trade, did you no* then think, and so state to him 


that you cwned the land to within sixty feet of the rialwoad through 


the large tract, and to within fifty feet of the railroad through the 


small tract? — 4 Wee V came ace 
Ab, Pee (I~ ane, mee 


State of Nebrakka, 


County’ of SeeeIBee] 
I ee eee a Notary: Fup lie sin and Torche 


County and State aforesaid do certify that the foregoing deposition 
of Chas. Pennington wes taken subscribed and sworn to at the time and place 
and for the purposes in the caption mentioned. 

Given under my hand and official seal this the J2h 


Ex. Cetimtiias P. 


day of December 1905. 





wae 


ae 





depositions of C. Flanery 
taken by consent of parties at the law office 
on ‘Her e4th dey of January, 1906, which are Intended 

as evidence on behalf of the plaintiff in a certei? 
ery pending in the Circuit Court of Lee County, Virg7 
Pennington is plaintiff and W. E. Fleenor defendant. 

Y. Onxv for, Bl giat tiie 
Present: 


Penning ton for Deft. 


being a witness of ‘ul and duly sowrn 


a 


deposes and 


o 


Pleas fate your age, residence and occupation‘ 


tT am 45 years oO. ive sonesville, Virginia and am e farmer. 
Are you acquainted with the lend in Poor Valley near Ocoonita 
sila by the plepntitft te the defendant ,and Tf "so, “please suvave some 


extent of your acquaintance of the same. 


4. 


have been through the land’at different times, for several 


* 
; 


and the other day I went over the land for the purpose of 


we 


re 


‘ Pleese state what you consider the value of the strip of 


of way in controversy which is seid to entain about seven acres, 
per acre, conpared with the price paid by the defendant to 
tiff for the entire boundary, which boundary is said to contain 
EEO ae a@eres including the rights of way, and the purchase price being 
p2000.00? 
I believe that it figures out about nine dollars per acre does 

My way of valuing it, considering %xx%k the two strivs on 

each side of the right of way,= do not consider it as valuable as the 


land a little farther back nor es valuable as the timbered land, 


taking into consideration the tiwber there and it being so near the 


flaw 
depot as wh T consider the timber’on either side of the 22 
K 


ie ] ing RX) yr 7} 
acre tract aws being worth as much as the cleared land on the said 





® ® 


tract owing to the fact that the buildings end improements where 
the plaintiff lived is on the cleared land. I consider the timbered 
land on the 185 acre tract worth as much or a little more’ per 

then the cleared lan@ on said tract. Now wponithe*twrole I consider 


the strip in controversy worth $8.00 per acer when compared with 
the boundzy at about $9.50 per acre. There are swampy places all 


along the track, and the water is caused to stand in places by the 
railroad putting in their fills and making their track. It is 

swampy along there compared with the other lend, es the raiiroad 

is build in the lowest pert of the walley. And there are some unevan 
ypleces along that Pand,. I’ did not go over, the "entire strip, but TI 

was at each end of it, and had a genral view of it, and then I 

have nassed throuzch the bpoundry heretofore. ave been in the dwell- 


- 


ing house where the plaintiff lived, and have. been near the. barn, 
tho not in it, and from my observation of the buildings and the imp- 
rovements on the land T! Lard &c, these improverients ought to be 
rated at about the sum of five or six hundred dollars, in the price 
of the land. 
Q.). If the purchase price of the lend was $2000.00 and the build- 
ings on the land out-side of the strip in dispute wes worth 500.00 
whet would that leave the price of land per acre for the boundry? 
A. That vould leave $1500.00 for the land, and if there is 2121/2 
acres auth Madiaie of the entire right of way, et the price of $1500.0C 
for the land, would be a little over seven dollars per acre. 
Q. Af the price of the lend then; out side of the buildings and im 
provements was $7.10 per acre whet is the value of the strip in 
contireversy. per acre Compared with this price per acre for the entire 
boundry? 
L/ I consider it worth $7.10 through the 32 acre tract, and through 
the 108 acre tract I would put it. from $1.50 to $2.00 per acre ess 
Phe per whe .Se etre tract") wouldusay trom r acre. 
here is more timber on tnis tract than on, 


£. State whether or not you observed that there had timber 


cut and removed or used off this land revently? 


&xtre Y@S, Sir, there: ves,.a man cutting there that day, he was cutting 





e 


extract wood, I believe. I observed that there had been timber eut 
on the Pennington land. 


Cross examination by Mr. Pennington. 


{> 


Q/ Twill ‘ask you 4 tate if you are not used to living upon 


of quite a different character then that in controversy* 


Er 
am a 


not ell your experience es a farmer been With the blue grass 


5 


Powells valley alnd, and none with the Poor Valley country land’ 


a i 


oY principle life has been farming in the Powells Valley, 


_—— 


4, 


a) , 
nave, aos 


4 


farmed any in the Poor Valley. 
And to one who hes been used to Powells Vail: 
appear to him that the Poor Valley alnd is rather poor 
less for farming purposes? 
A. It appears that way to me. 
having had any experience with Foor Valley {ana, and lends 
+ cheracter do. vou believe that you could make up and give a 
arely accurate estimate as to its velue” 


A. Bassing all my judgment on the crops that I have seen grown 


oO 


on this character of land I believe I could give a he ade value 


of its worth. 

have 
Qe I will ask you to state whether or not you noticed the market 
srices of land in general throvghout the county of Lee from the 
year 1885 up to the present time, and state whether or ‘not the 
orice has been advancing or 
A. I have been watching the land business a 111? from that time 
up to the present, and my observation is that the land have increased 
ebicWmeias from that time up to the present. 
Qe cemeral thing have not lands in Lee County, and especialiy 
alone the railroad wae advanced in price almost double to iyhat 
it was preveous to the building of the 


through this county? 


A. Taking the land throught this Poor Valley and especially the 


timbered land seems to be worth a good deal more since the railroad 


has been built. All forming land is worth more 


iy 





©& 


cnas»s Penninston 
vy throuen 


Yart LC Tar 


Ls 
NT rR 
a a ak @ a» ® 


at 1c Ae ¥ BLOW s 0 Do yO yl 


sxperience and observation that the value of this 
nas inereased or Jecreasel in value from that time down 
or world you thinkit had held its own in the market price. 
Objected to ss irrelevant and imraterial. 
7s) Wa Orr 
A. kine it as a whole I do not consider the land worth as mtth 
now ag 3 | considering the timber tha as be taken off 
air tne 
As to this particular strip of land in contriversy, I will ask 
you to state whether or not in your onpinion that, the land is 
worth as much from the present 
now es it was in February 1390? 
Objected to because irrelevant 
and imadmissible, the auestion being what the strip 0: 
comppred with the price paid for the entire boundry. 


T THY 
ci ive } hagas 


ouil, obecause th 
sed swamps 


otherwise: would o 


A 


road rigs 


disputed boundry. 


= 


A. @ noticed.a ip of land that had been cutoff lately by fencing 


< 


that the railroad has 


Now the cutting off of this niece of land by the railroad fends 


it not materially inconvenience end damage the rest of tends 


if so, what amount of damage was done fo the plece. 


4 5 | ° aie 
nove thet this would damage the rest of the thrity two 


os 


hinking thet the hbuildines were on the 32 acre tract 1% 


% 





4- c ” Le ¢ ‘ 
Sst OD  LAk Jding 


the cattle cuards wast of the house anc 


a. Te, cht off this lend which is in dispute at the house end ceuse 
the removal of the blacksmith's shop and carpenter's shop, and the 
a.) the land at this point, wouhd you not consider that 

wx damaged the house, garden énd outlet to the county read, and 
so, what would you regerd that damage. 

A. I consider that taking this strip long there by the h 

it damaged the situation there where the buildings were 

extent, but I was not asked to assess that damage there 

puildings and I did not put any est: eon 1t. 

oninicn disfigure the location and the way of getting ihto the house 

and into the barn to some extent, and made it a little inconvenient 

to what it used to be since they have fenced fhat in. 
And does it not cavse Mr. Pleenor to build a new road to give 


an outlet to the County road’ 


sir, he will have to make him a road RROMKKNRER SO as TO 


If you hed come thereto assess the damage to Mr. Fleenor sw this 
building on a proceeding to condemd this particular land at that point 
for the rairoad (ompany what would you heve said thet the reailrcad 


company should iustly pay Me. Fleenor for the inconvenience he 


te o . 
would have been put #& by reason of taking that strip. 


Objected to because irrelevant and immeterial. 
dig! Wa LT. 
A. T would have to take a better view of the. strip of Land tien 
vhnat T have to answer thet question, and put any estimate of damage 
on it. I considered he ws dame ged some but just whet I would not 
be willing to say. 
Q. What portion of the land dud you look over that day wnen you 


Valued it. 





A We cross the ridge up at Champ Hemblins and stopped on the 
ridge side at the turn of the road apove therbridgecand valued 
that land on the Poor Valley Ridge side there, and then we rode on 
around and stopped there ebout the section houses and look 


tee 


at the land from that point, and then we viewed the lend from the 
mountain side where Mr. Garret was getting out extract wood and we 
look at the timbered land, and came on down in the Poor Valley. Wnere 


“Mr. Roberts wes working gatting out wood off a strip of land Min 


Pleenor had cola to him, end we talxed to him about the land. 


Did you see anough of the mountain side to make un a fair opinion 
as 
Aw I PRink we aid, 
Q. How long were you over there? 
A. I suess we were there something like two hours/ We staid up on 
the mountain where “Mr. Garrett was for about one hour. 
2. Suppose you had bought this land, you contracted that the right 
of way wes 60 feet from gkkkax the center of the track,) end it 
turned out to 100 feet what would you have considered 
reason of the tezxing of Tr ther 40 Feet on 
lovovements, and 
end the inconvenience of having thelocetion down at 
disfigured end cut up as it is. 
Objected to because irrelevant and immaterial, because the supposed 
case ddes not exist and the hypothesis is not well founded, the ques- 
md any answer thereto is therefore érrelevant and immaterial. 
RM a seca 
Not knowing how much fencing tviey heve moved by the reaon of 
right of way, and not inspecting the house very closely I could 
out an estirete of damage on it. 


Re-direct examination by J. W. Orr / 


f Mr. Fleenor was permitted to Move in his fence and to move. the 


ee 
~— 


7 / ae - = 4 
shops &c/ do you consider that he was much damaged on that account? 
. | 





A. I would consider he wes dameged some, | 
fore to what extent I could 
&. <Any way, taking into consideration the entire matter, so far as 


ANT 


you are informed and from your versonel vaewe or sgt sat cot ia end 
ok Wee 
having been corrected in regard to this impression, xkxk extent 
of the two trects of land, and as to fhe buildings being situated on 
the 185 acre tract..instead of the 3e acre traet,: Twill ask you ne 
to give your best estimate of the value per acre of the strip in 
controversy through the two tracts compared with the price per acre 
caid by Mr.PFlee nor for the entire boundry, 
same opinion I was. I considered that the 
hk just about as mich as any of the dandwae I lived there 


was away from there I would not consider it worth so much 


pe'r acre. rarcinctiae Se whole I would not consider it worth as 
; ~ 


much ver acre a§ the entire boundry at $7.10 per acre, I believe 
per acre uvon the whole compared with $7.10 for the boundry. 

. You have been esked on cross examination something about the 
necessity of a new road. Please state whether or not Mr. Fl enor 
will have much to do for a new “pass way in order to open it un. 
A. He would have to make hima new road, but so far as meking a 


road is concerned the lend is comperitively level and there 


would be very little to do tc open up @ road. 
Q. I will ask you if you were not born and raised in Lee County, 
and if you were not sheriff of this County for several years, and is 


| ne / 


not a fact that im heve been acauainted with the Poor Valley and 
Cumberland Mountain trom your earliest childhood, and the nature of 


the land impraced in the Poor Valley. 


A. Yes ¢ir, I was born end raised in lee C ounty, wes sheriff four 


bo 


years, and have been acquainted with these lend all my life. 
Q. Please state what you consider the nature of the strin of land 
in controversy as to fertility, compared with the other lands of the 


Rract both on the Poor Valley ridge side and the mountain side? 





t 


IA. I consider the lend along the right of wey worth less and harder 
there 

to keen ug then the land on the mountain side or ridge side, 
better class land on either side then thet land, it would be 
productive on the ridge or mountain side.l think the lend on 

Wrst 
mountain side more productive and last&y the 
versy. 


Re-Cross examinetion by Pennin=ton. 


Do you know anything of the value of the Blacksmith's shon ena 


© 


carpenters shop that was removed off the tract, end the fencing? 
ic 


A. I was at the shop at onte time, put what kind of a shop it was 


; ‘ 
{ 


, f “ : 
do not remember end can not state its velue/ end ea ;O the fensin 
; § 


I.believe it was rail fencing, but I could not be positive. 

&. Do you know how far he would heve to build e lane to get out 
to the public road. 

f£. I would guess about 100 yards. 

ay To build a lane it would take about two hundred yerd 
fencing? 

&. He would not have to build but one fence «=s 

On one side of him. 

Q. It gettinge to 

bam yard? 

A. I do not believe he would necessarily wewekeas his barn is 
enough north to prevent that. 


> 


Any way he would heve to pass his barn or near to his bem? 


LL 


he would pass between his barn and the ight of way to get to 
house. 
bring him to the front or back of his house? 
Che: front” of hae house. 


Signature waived. 


And further this deponant saith not. 





to sdiournment at the same olace January 26th, 1906. 
Flanary another witness of lawful age,being duly sworn depo- 
says: 


Pi-e state your ege, residence and occupation? 


e 
A. 51 years of age, live at Jonesville, Virginia, end am a farmer. 


@. <Are you acquainted with the land purchased by W. =. Fleenor fram 
Chas. Pennington and on which the ssid Fleenor now resides? 


miata 3 am, and have been thervon and off and ‘mown itebouthaw Wears. 


gm 


©. Have you reeently been on ssid land and if so, when, and who were 
with youy? 

A. Twas on it a few days ago in company with Chas. HE. Flanery. 

Q. Have youBebneinformed as to the location of the strip-of and or 


right of way that is in controversy in this suit? 


From you knowledge of the boundry of land sold by the plaihntad 

the defendant, and the strip in controversy @ seid boundry 
contained 229 1/2 acres including the re ilroad right of way, and 
212 1/2 acres exctuding the railroad right of Wey 7 ame the boundry 
was sold at the price of $2000.00 what do you consider the strip or 
land in controversy worth per acre compared with the entire beundry 
at the price paid. 
) VP scan cares that Ria the other day the best I could, taxing Fee 
9311 into consideration, the timbered and cleared land, and I do 
not believe the land there in controversy, that is the lend along 
the railroad track , or the lend in dispute, worth as much as the 
land a little farther back from the trac# going toward the ridge 
end mountain. I ado not consider that strip as useful as the rest of 
the land on either side, taking the timber into eonsideration trom 
each side from the railroed right of way. 


ts 


@ . From your observation of the buildings and improvenente, 
vou consider them reasonably worth* 
7 Vie Fa > ea ~ = t “\ " 3 


ioude, never was in Mr. Fleenor 


- 4.7, S ~~ + a 2 5 s 
yard, but as to the barn I heve been through it two or three times, 





and it semms to me to ve a rather new bern. From the outward 


appearance and wnat I have seen of the bern &c, I consider the 


improvements worth from five hundred to five hundred and fifty doliar 


that is my estimate from my knowledged which limited as to the 
house. 
@. If the bounéry of land was worth }2000.00 and the improwements 


are worth $500.0C that ‘ould leave the land worth $1500.00 would it 


no G2 


Sere” waa. 


@. Then if the land contains 2121/2 acres in the poundry outside 


of the railroad right of way, and that is worth $1500.00 that would 


Lt 
" ‘ s es . 
be 47.06 per acre for the land wold it not. 


Oojected to because leading : 
Pennington. 

A. «I have; not calculated it. 
@. If the lend is worth $7.06 per : fo 1¢ boundry exclusive 
of the buildings what do you consider the strip of land in contrceversy 
worth per ecer compared with that price f entire boundry? 
f.. I would make some difference because,as I have statedZ consider 
the land on either side, running up the mountain and ridze more 
vaiuable, and I would make a dollers orettwo difference any way. 
as the land on either side is timbered end useful and better Jand. 
Ido not regard the strip as valuable as the cther land. 

Then $r understand you correctly you would consider the 
controversy worth from five to six dollars per acre comnared 
entire boundry. at $7.06 per acre. 

i would proportion it about that way. 

Cross Examine tion by Bi fay Pennington. 

How far do you live from the land in controversy? 

something life four miles, I think. 
not nearer seven miles than four? 


- 


I think not... I never measured if bu Ligeesider as 
end I would not put is as much as five . 


% 2 





} 
ie 


Have you ever hed any experience with° farming the Poor Valley 
lands* 
A. TI never farmed any in the Poor Valley. 
QO. Where is vour fare lend situated? 
A. My home place is Bbout 6 1/2 miles west of Jonecville, in 
ell's valley. 
@. When did you last visit the land with a view of look over 
particular land in dispute? 
A. tT could not tell the day, but it was just a fev. 


be. | 
4 


a2 e - ae . Ls : 4 
believe it was one day lest veek. 


How long did you spend on the land’ 


We were there soemthing like two or three hours. I could 


exactly. 

Di d@ you look over the thirty two acre tract? 

a can't say in regen to the thirty two acre tract, we were showed 

poundry of the whole 229 1/2 acres and we look over the thirty 

gere. breech 12) as embraced in that boundry. 

Did you go & tract from the west line were David i. 
Pennington's land fieins this tract to the east line where Kelly & 
Trvine land joins this tract. 

A. Not on that day I did not, but a few days previous to that day 
IT did, I was all athong there on that place, I was where Mr. Roberts 
lived, and we stood at differentepoints and looked over where we 
the wnole gand. 
ss along there over that land, or did 
simply view it from a distance at fhe public road. 


We vicwed it from different points evgaicome 


, 
cleared land we stopped on top of the road and viewed the timbered 
land and then we went down there all eraund up end dow the 

road and viewed it, and went up and viewed it on the mounfain side 

and we-sew whet was said to be the north line of the houldry, came back 


down end roéeg to differenct nleces and stopped and look where we 


could see and view the whole situation and looked at a 
timbered land. 





2. Now I will ask you to pay attention to my 


el -~ 


a moment ago if you Walkdd over tke this particular 
dispute, the railroad right ofway fom,the west end of it to the 
ii 


east end of it 


A: Ne, sir, we did not walk over it or ride over it either on 
day. D3fold°uars Planary tlst: morning thet \T did, mot feed inclined 
to walk over the whole land as I had been over it before, just a 
and, Looked "at -iG. from’ditrerence poiwts andl) key 
it to make a statement about 48, as I had been on the 


{> 


on for about twoenty-Tive y 


Do you mean to say that you have been (hie: cartiea.cn lar 
strip in dispute off and on for twenty-five yea or simply on The 
sract’ of land: 


= 
} 


T have been up and down thet valley along the ro&éd and on the land 


AC 
off and on for twentyfive yeers. as along there while they were 
building the railroed. 
Do you thin you are competent to measure this man's damages 
on a-etrip, of dand 40 feet wideonsecach side of the: railread 
viewine the land at 65 distance, and not going over each particular 
SATU AQe ey 


ae 


BRe/ IL consider that am competent to give a fairly good estimate 
of the damage from the view @ had of it, and my previous knowledge 


OU chu. 


re 
eo aed vautanee the’ south boundry of this tract: of lands 
AN 


A. Not thet day IT did not, though I know the south voundry 

as the northern bouniry of this tract of lend. 

@, Do you not know‘that on both boundrys which lie along the north 
side of the Poor Velley Ridge and on the south of the Stone mounte 
in land thet consiéts entirely of nothing but rocks? 

A. It is not first class land Yaxxkhkm deSirabdle for the purpose 


= 


of farming, but .fer mineral timber water &¢c. it is good vgaluaebie 


| 
and useful gina. 
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. IT would like for you to tell me what minerals Gre on De sks 
south side of the mountain. 
B  Weallk: dato dove. any on the south side of the mountain, but 
there is mineral on the ridge 
@. Iwill ask you to state whethey or not you have observed the merk- 
et price of lends in Lee County saytfrom the vear 1885 un to “he 
oresent time, and whether or not in your opinion land has 
or decreased in value? 
Of ecurgse it hes been iricreasing from that time to the oresent. 
is selling higher end brings more noney all the Gime. 
see ing adeed mede by Chas. and W. J Fennington to the 
of the right of way trough this particular 
traégt of land in dispute they sold this strip of lisnd to the 
comoany in February 1890 at the price of 7250.00. Now if that land 


loan 


Ai - 
was worth $250.00 to 


4 


he railroad company,200 feet of it, and Chi 
and W. J. Pennington the owners of the Jand then were damaged to that 
extent for the teking of the 200 feet strip ama would not Nr. 
Fleenor be damaged jvst es m in oroportion to the amount of land 
that he lost on account of the railroad company's right of way? 
Excevted to as irrelevant end inmmateri al the purchase of 

right of . Way in or 8 special purpose and not ‘or km ordinary 
farming purpose. 

Considering that the railroad company wanted to have it for 
particular purpose and Mr. Pennington was using it 
seargely nothing’ off of 2f8..i1f Mr, Fleenor wanted, it tor a 


3 


public building end something ike that it would be more valuable 


Yad the railroad company only owed a strip of 60 fett on either 


side of the center of the tract end Chas. rennington nad had the 


Pas he rer wae | 
righe on bey This land up to sixty feet within the center of said 


track and the railroad comnany hes tustitntéed legal proceedings to 


condemn 40 feet more on either side of fne sai treaekm or tiea tot 


owned by Mr. Flee: and vou w ; . ‘ae j 
by Mr. Fleenor, and you were one of the com issioners +o assess 


the damage, could you go upo hat land and conscienteoushy state 


5 





that the taking of the 40feet by the railroad for thilrosdcpuroeses 


would only be worth to him,and he vould only be damaged to the extent 


i on 
of six or seven dollars per acre, the value you put this land 
your examination in cheif. 
Excented to for the reasons spove steted. 
JsW.Orr. 
A. I do not know that I could states whet IT would in those circumstan 


<A 


ces, to take the land entirely away from him. 


| ; % | f : 
@. Did you examine the land at or near Mr. Fleenors house 
wh 


tice rere the old fence of the railrosd stood at 60 feet 


center of the tract and where the new fence now s*ends LOO 


* T 


A. Wr. Roberts tola@ me about it and -I could see the difference ir 
the fencing. 
4 Dead you notice that the new fence cut off a strip of 


wide off Mr. Fllenor's garden‘ 


rarden? I 


notice the width ofa’ strin ¢ it look to be about Thirty 


Did you notice that in @ road that formerly let him out 


#5 


the county road. from his dwelling. 


= A r a tS Ton ey 
1d you make v 


~ 


a value, and if you did no | you now,as to 
what you think is a fair and just compensation for the 


raad anc fence ent “oe ft. 


believe I could now. 
ew Keuxe road would 
be Though it would not cost very much as.it is 
a little pass way out to the road, and all he would have to 
would be to change the fence and a little work fo do. 
QQ. Diduyou netice Where aswurlding had been, removed 


stip on the north side of the land near Mr.. Fleenor 





' 
: ei 
ef) : r 


A. I never noticed that ,though I was informed that the building 
was on that strip and he had to move them back. 
Q@. You speak of swamps be along the railroad right of way, 
I will ask you to state whether or not you noticed these swamps within 
the first 60 feet next to the railroad from the center of the tract, 
or did they run beyondsthis. 
A. I could not state positively about that, I remember there is 
one in crossing near Mr. Fl enor's barn over to Mr. Roberts, 
this is a little awamp and is bridge over, and there are more swamps 
all along the railroad. 
G Did you see any other imnrovenents on the 40 foot strip out side 
and carpenter's shop hed been moved? 
No. [ don" ti think: i, aid. 
G. Ib elieve you state you did not understake to go over the entire 
farm. 
A. Wot on that day] did, not: 
A. You viewed it from the County road excent xkaxx you went un a 
haul rode to where some men were cutting timber? 
A. We did not view it from the County rede all together, and we 
did come up a haul rode where some men were cubbing imb er. 
That as on the mountain side was it not? 
&. Yes Sir. 
QQ. Did you see any marketable timber there on that land? 
A. I think all the best timber has been cut off by some one, but & 
there was a good deal of small grovth, and extra good wood on the 
mountain side, and a good deal of timber on the Po or Valley ridge 


f- You only examined it from a distance, you did not go through 


the timber. 
A. We were through the mountain timber, and I have been through 


a portion of th Poor Valley side where Mr. Rober$s was cutting. 
Q. Now having been acquainted with this farm as you state for a nunm- 


ber of years, now suppose you had purchased this farm at the price 
of $2000.00 as your perminent home, gone into possession of it, 


under the same eireumstances which Mr. Fiienor ts end at the same 
8 





place spd take possession of the land within sixty feet of the certer 
of the railroad track, what would you have considered your reasonable 
damace to the land to have 49 feet more on ei'her side taxen wway 
from you. 

Excepted to as irrelevant and immaterial, the question being 
what the strin of land in controversy is worth per acre, comnared with 
tree price of the entiré boundry. 

A. It would all together depend upon circumstanceg, I would 


consider it a damage to me, but I would not know what to estimate it 


at now. 


ZL 
Re examined by James W. Orr for ND oa 


Q@. There has been som@thing said about a roa&é@ from Mr. Flhenor's 
house out to the public roaé, is that a public roads or just a& vass 


=> 


was from his house to the public rodé 7 

A. It does not seem to be a public road, it seem to be simply 

a pass way from the house out to the public road. 

@.e State whether or not if the railroad company extended 

their fencing to the limit of their right of way and included this 

pass way in their right of way lr. Fleenor can or can nor convenient~ 
ly have anyther pass way by building one fence and thus making 

a lane between his fance and the fence of the right of way? 

A. Of course he could, the land igs smooth and it would not take 

much work to make a p&ss way. 

a. If Mr. Fleenor was permitted by the railroad company to move 

his fence in on his own side, end if he wes like wise permitted to 

move the shops that has been spoken of on to his own lend, and 

the making of a new pass way out to the public roade all teken 

into consideration will you pleese state again what you consider th e 

strip worth per acer that is in controversy, including this 

moving and making a new pass eee feted the boundry of lend at the 

price paid.for at. 

As to the building I do not Ikmow as to that.vhet it woulda cost 


to move it, then as to the land right a long in there I could 


ok 


iE q+ 77 7 Cp F 4 e 
not value it very high. I put the land on either side of the 
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@ © 
strip in controversy as a little better land than the strip, 1 would 
put it a dollars or two higher than the strip. 

A. You hsve been asked somethingabout mineral on this boundry 
of land, and you seid that you @id not know of any on the mountain 
side, I will ask youxnow if it is not-a fact that there is iron 
ore on the north side of Poor Valley ridge on adjotning lands 
ned porbably through this tract. 
Ayo ™D-did wot: See any Eadie oni. this land of Mr. Fleenors but’ .t 
suppose there ig mineral on all the Porr Valley ridge land, as there 
is mining going on on adjoining land just east of this. 

Re Cross examination. 
¢. In making up your damage b¥ reason of the loss of this 40 foot 
strip of land on either side of the railroad track have you tarzen 
into consideration the moving of the fence on either side of the strip 
of land? 
A. As I saw it the railroad company had simply set their fence back. 
Q@. You concluied that the railroad company went to this expense 
did you not? 
A. \L suppose they did , 
& OU waxkg& do noe know how much it would have cost to moved 

the shop? 

A. I do not remember anything particuler ebout the shop what kind 

of a building it was. 

And further this deponant saith not. 
pigneture waived. 

Adjourmed to met ayein tomorrow at the same time and pleve. 

Met pursuant to adjournment Jenwaryreé7th, 1°06. 

W. P. Sprinkle another witness of lawful ege beting duly sworn deposes 

Says: 
State your age, residence and occupation? 
Tam o6 years Old live near Jonesville, Va., end am a farmer. 


4« Where were you born and raised, and where have you resided 


during ‘your, Lite time; 


® {m VAS por a > - 7 7 2 = 
A J Was o0Orn north east of Jonesvil e, aoout four miles, and 


- 
ak 


have lived about and nesr 


Jonesville ever Since, 


LO 





B 


Are you acqueinted with the land sold by the imfandiank plaintiff 
to the defendant, and if so, for how long heve you known it. 
I am acquainted with it and heve known it for a number ot 


tT have been on it off and on all my life but hot so frequently 


the “Last two ‘or three-years, 


Y 


What cffices have you held in this County, 


A. T have been deputy preie ' t two or three years and served 


a term of of two vears a: 2D 1 i this Men Ww verine 


Have you recently been on the boundry of land above referred to 


vend’ af ‘se, tor wheat purpose, 


a 


zo, and was there for the purpose of 


sat 


1 Li was ‘on it ‘a-Tewrdayvs’ a 


estimating the value of the strip of lend in controversy with 7Ac— 


nurchase price of the boundry, end I went at the request of the 


plainti®fis counsel. 
Krom you prevéous knowhedge of the nd from you’vobservat ion 
ofthe iand on your recent visit, what do ¥ consider the buildings 


and imvrovements of that kind on the lend where the plaintiff resides 


worth compared with the boundry including building at 


Cc 


ft 


J The @efendant does not reside on the land now as. Il was 


b — 


by Mr. Courtney, but lives with nig fa ther at Occonit 


> 
UCL e 


the improvements spoken of to be worth from five hundred to five hun- 


fifty dollars. 


fa 


Q. if tne buildings and improvements are worth $500.00 what do you 


{ 


Ghimk theustrip of \land, or yight ef way in, controversy is worth 


i) 


per acre compared with the price paid per acre for the entire boundry? 


ra) 


A. I consider the land away from the on 


way of equal veleu 


with the strip in controversy per acre, and taking the timber 


+ 


and all into consideration I consider the other land worth a little 
more ner acre then the strip @¢n controversy. 
se give the nature of the strip of land in controversy as 


fertility &c for farming purposes. 


Leh 





Tt is kind of broken piece of land, and there are some knobs along 
on it, and swamps cut out by the washes. It nature is e poor 
quality of land, consisting of white end rec sandy land. 
While the upper land, or lands further back on either side of the 
right of way is more productive. 

Cross examination. 


o with Flanary & Flsanarythe day the went over to 


Did you 2g 5 
took at this land. 
No sir I was not*’with them. 

When were you there? 


was there on the 19th I guess. 


Did you go over and along the rialroad right of way on that 


IT was on the railroad right of way 
Did. you).go) over: the: envare stript 
tT went over what I understood to be 
entire right of way strip? 


Did you underbbke to estimate Mr. Fleenor's damege by reason ot 


taking of the extra 40 feet on both sides >the railroad track 


through the entire place? 

A. I do not believe I understood it to he 40 feet through the enrire 
place, I understood it 

other. and I undertook 


the entire boundry. Ve 


if 


Oo. Now if Mr. Fleenor hed owned the land on both sides of the Ki ‘ 
track up to within 60 feet of the center of the track and you had 
been sent as a commissioner to ass nis damage for the taking of 
40 feet more on either side or the railroad for rai 

counting the value of the entire fo xm at 2000.00 


have said would have been his damegefor the taking 


uding the cost of moving a carpenter's shop and Blacksmith's 


th at stood near his dwelling, the loss 6f his road which lead 


him out to the public highway, md the ecst and trouble of building 


another road and fencing it. 
12 
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Objeicted to becease irrelevant end immaterial the qeestion- 
being the valve of the strip of land in controversy compé area with 
the entire boundry at the price paid for the boundry, and for the 
nurvose for which it wes purchesed. 

E160. not piace fit end look at it in that way, I never examined it 
with that view. 

T understand you, yousimplg examined the land with a Wiew 


ine the velue of this particular strip with the whole farm ? 


Re Direct examination. 
If Mr. Fleenor was permitted by the railroad company to move 
shop and th move his fence and in addition to thet 
all into consideration what would you stilt 
farming wurnoses compared 


other Lamdisin tiie, bond ryt same purpose’ 


it would chenge my opin ion heretofre given . 


And further this deponant saith net. 


Signeture vaived. 
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re being daly sworn deposes 
Do you remember preparing a deed by which Chas. Pennington sold 
Iand near Ocoonits, Virginia to W. #. Fleenor, 
fog otk OS! 83 T remember writing 
The introduction of this witness at thie time 
this porpose is excepted to because it is evidence in cheif 
defendant having closed his evédence in cheif the introduction 
is cout of order. 
“ir. Pennineton states in his deposition in this case thet you and 
Mx. Fleenor and himself were in the room for the purpose of writing 
tne.deecd and thet you hed written the deed as far down 
snetcad of writing the number of acres to be conveyed by 
that you said in as much as.we are not certain as to the 


that are taken out of the lem for the railroad..right 


P-way we had better write it, "this land is scthd by the boundry 


the acre” in order to save time end trouble un the furutfe 


you to state whether or not there was anything at all at 


i. 


7 


sime during the negotiation of the trade said avout the 


~ 


reilroad right ef way in your presence, at thettime of the writing 


_- 


of the deed or at any otner timet 
r 


“% 


A. My recollection is, that Mr. Fleenor and I. went down tosether 
to ‘Mr. xkknanax Pennington's and that Mr. rennington's wife was a Jit- 
tle obstinete as to selling the lend, and after a while she agreed 
to make the deed, and we had tro or three talks in connection with 
the deed, end Mr. Pennineton was very uncertain about the number of 


4 


acred thet he owned, and he seemdd ka not to Know the boundry lines 


_ end T suggested that the best way to do as Mr. Fleenor knew “he 
corners that they sel] the lend by the-bouncry and not by the acre, 
but as to the railroad right of way being mentione¢ at ail I do not 


remember it . 2 do not think there was any one else in the room 
much of the time except Shas. sennington his wife and myself and 


Mr. Fleenor, and we three were there most of the time together. 





>, If there had been a cuestion raised at that time with reference 
to the width of the right of way, and the reason for steted in 

the deed that the land was to be sold by the bouniry and not by the 
acre was to illiminate any trouble trouble as to the said right of 


way do you not think you would have re embered at” es: Tre reasons 


ee 


~ 


A. = certainivy would have remembered it, as I.was the one who 
suggested writing the deed by the boundry and not by the acrey, and 
this was @one pecause he was not certain «s to the numo@r o1 acres 
that was contained in the boundry’ 
Tre foregoing question and answer are excepted to 
for the reasons above stated and for the further reasons that the 
deed between the cartics shows the contract and can not be varied 
or eontrodicted by any oral s’atement or understanding than 
ke exoressed in the deed/ and the deed shows a contract of hazzard? 
mes We. ,O7y'. 
Cross examination by Orr. 
G's How Gid@ xouhapnen to go to write the deed, or did any one 
come siter you? 
A. TU believe I received a letter from Mr. W. E. Fleenor asxing 
me to come cover and write a deed. He did no*% e ifter me, neither 
one of the perties came after me but I got news to come and 1. thinx 
it was by letter that they ordered me to come and \ rite the deed. 
I amnot certain which one of them wrote to me. 
Do you remarber about what time of the day you got 
was about 10 o'clock, I remember ¥ 
dinner. 
Q. Where was Mr. Pennington and Mr. Fleenor when you arrived’ 
A. Tl believe I struck Mr. Fleenor there about Ococnita, end we went 
down to gether, that is my recollection about it. 


F™, | 


6. Do you know anything about vhat passed between the parties in 


reference to their trade before you got there for the purpose of 


writing the deed? 





A. .I only know whst Mr. Fleenor told me as we went on up there? 

I did not hear anything that passed between them, +he only difficulty 
that seem to be was Mr. Pennineton's wife, as she objected to writing 
the deed for a while, and tefore I went to wrihing the deed the: calle’ 
ner in end asked her what she was going to do? 


If 1 understand you correctly the trade seemed to have been made 


¥ 
Ties snd that Mr. Lennineton's 


and agreed upon between the par 
wife hesitated ebout joining in the deed? 
A. Thab was my understandings about it. 
a: Taan you wrote the deed as they reauested or directed that it 
should be written did you? 
A. I did as they agreed tpon how the deed should be written. 
And further this deposnant saith not. 
Slenature waived. 
One day 50 ects. 
M. EH. Fleenor being reintroduced in his own behal? end being 

duly sworn deposes and says: 
q- Chas. Penninston in his depositien in snswer to a question rros 
pounded to him by his counsel in this case said thet he @teatea to 
you in reference to the right of way that he was nct positive 
as to the number of feet that the rielroad company owned on either 
Side of the track, but he thought that it was only 60 feet. 1 will 
ask you to state whether or not Mr. rennington in any way ygualified 
his representation as to the nuribitr of axmxg feet contained in the 
right cf way, or did he say positive the niimber of feet contained. 

Tis question and any answer thereto ss excested to becaus 
evidence in cheif and all others that or evidence in cheif are 


excetpted to because the defen dant has already stated in his denosi- 


tion heretofore taken on previoug examination as to what occurred 


between him and the plaintiff? with reference to this matter. 


de tie 


A. is staterents about tthe nightoo@rrway were always positive, 
there was nothing indefinite at all about it, «s I stated before he 
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etated positively as to the number of feet in the presence of the 


section crew, and was es nésitive as could be, and he also 


stated it positively. to me before we arrived there where they were 


working. 
special inducement to you to tkae him up’on his offer of the 


e 


land st $2000.00, did he not show you a particular piece of land with- 
YOu 
560 foot strip disputed , where he said to do thet there would 


chance of selling to the railroad company a certain portion 


nrice to be used as construction meterial or 


Excepted to because in conflict with the deed and because 
the evidence in cheif, and because no foundation has been laid for 
this cuestion in croas examination of the plaintiff in 
deposition, sand because time and vlece is not fixed. 

A. I can not say thet he did thet «s a special inducement for me 

to nurehese the land but he did do it just as we left the section 

men where they were filling, amk there was quite 6 cave inside of 

a curv near the track, this wes where we stopped, end he gave the 
section foreman some direction as to where the right of way 

extended, end when we passed there he stonped and pointed to that plac» 
and gaid there is e chance to sell a strip of land at your o¥n price 
or at i; as they talk about moving the track over on the 
north e in order to get rid of the washes. 


te 7 


Yq @ 


ill ask you to state whether or not you have read ir. csenning- 


_ 


ton's answer to question #3 in reference to how it happened kak 
that it wag stated in the deed that the sele was by the boundry end 
not by the acre? 

A. Yes sir, I have. 

Q. Iwill ask you to state if there was anything said at the 73 


he speaks of in his enswer in Capt. Joslyn's presence && to the rial- 


road’ right of way or aoout the width of it? 





being inadmissible being in conflict with the 
Orr 
The reilroad right of way was not mentioned that day at all in 
Joslyn's presence. 
sive your explination as to why it was stated in the deed that 
is sold by the bountry and nof by the acre. 

Exeented to because evidence in cheif and intended 
or explain or controdict the deed, and the dee speaks for 
and the language of the deed covers all grounds.and all reas- 
is was so ‘inserted. 

Di Ww ORT 
A. My recollection abou it is about this? Capt. Josiyn 
wrote the deed and then stonned and asked us if we had surveyed 
the lend or had if surveyed, and if we had agreed about writing it 
by the boundry or by the acre, end one of us spoxe up and said 
that we hod not surweyed it, end stated that we had agreed to 
convey it py the poundry, end he then stated he would write i* that 
way when he came to the proper place for if in the deed. 
2, Thhn there was nothing said at all thet d&uy this expression by 
the boundry wes put in in order to explain the uncertainty as fo: the 
width of the right of way’ 
Same exception as eanove. 
Wo sir, the right of wey was not intimeted or mentioned either 
Pennineton, my celf or Capt. Joslyn. 
stated by Elkana Hlanary, C. E. Flangry 
Sprinkle that the forty foot strip on either side of the rialroad 
in controversy, would hardly be worth as much ser acre 
on a& average ac the whole tract of land taken together, and that the 


timbere@ land is more valauble? I will «sk you to state vhat 


your opinion as to the cmemparative value? of this land and that 


on the mountain and ridge side that is not timbered. 


Rxcented to because evidence in cheif and the 
nosition heretoforehas testified on this identical 


point. J. W.-Orr 


5) 





A. If you compare it that way it would be worth two or three times 
as much at least three times ss much as the timbered land on the 
mountain side and ridge side it would not be worth so much compered 
ith that, but still it would. be wo rth considerably more. If you 


comosare it with the averace timber taking to the top cf the ridge to 
- © Paar) 


— 


the 12 1/2 acre strip it would be worth at least twice as much per 


ACTE. 

G. Have you put any of this lend unon the merket 
been getting for thas the fere 

situated there. 


Excepted to beaause ifrelevant and immaterial. 


tT have seld differentrparts of thet and I heave sold 
some of that mountain timbered land as lov 
shree to five dollars per ecre, and the highest I have got for 
any of if is. 910.00, the: lowest prise I have had for 


land including down next to the railroad, the cleared land 


& 
yer acre., end the highest is about $22.00, but 
yositive as we could not get at the number of acre accurate enought 
to know exactly what it would be. 
A’ Is it possible to.sell that mountain side or ridge sida for 
as much money as the land right a long the alroé#d that is cleered 
and more levaé@l 

FExcepted to for the same reasons. 

Je W. Orr 

AUS oTt ‘hes motbe: possible fon metodo s r heve just tried tc 
sell my onhel? int si in that. 12 1/2 re strip for @50.00 but have 
not succeeded. 
Q. T. will ask you to state if you have vade a diagram of the gxyannds 


land purchase by you from Mr. Pennington, showing the location of 


the shops, road and the railroad right of wayyour residence and out 
puildings &c. 


Ae L. have. 





Dif you make this as correctéy as you could without the use of 
surveyors instruments to obtein the exact measurements, end if so, 
plesse file the same with your deposition marked "Diagram ". 


The filing ef said pretended diagram is excepted to because 


7? 


irrelevant immaterial and imadmissble, evidence in cheif end because 


ox 


to indefinite, uncertain and pocrly cotten up to be of any. aid 
to. the court or any body else in determining the question -t issue. 
The location of the shop on the diagram is in “he teeth of the evi- 
dence already introduced in the cause. 

file the seme as reauested marked as reque: ted. 

T gee that zou have waited on the vnaat 130 feet from the railroad 
ight of way fence to your house, 130 feet. from said fence to the bern 
60 vyas/ from the vearn to the skup public road, and 90 vds from the 

barn to the house, I will ask you to state hew you obtained tnese 
mearurenents. 

Excepted to for the «ame ressons stated. above. 

J eWay rade 

A. I ontained the distance from the hovse and barn to the nubolie 
road by counting the railroad rails in front running pérallel with 
the fence and I obtained the other distances by counting the fence 
panels that run in the opposite direction. 
@. Do you know the length of the rails from the railroad and the 
lenzth of the panels? 


Excepted fo for the same reasons? 


Je We Orr / 


Wnat ore They? 

The railroad rails are 33 feet, and the fence panels, the plank 
ones,are 14 feet, while the rail fence I figured to be a rod to a 
doub@e panel. 

Q. Hew close to the new fence that the railroad company build was 


the pubiia shop which you hed to move? 


Excneted to for the same reasons. 


ry 
Ae. rhe northeast vVorner was ver néat. the line 
72, % 


So near that they 
7 





had to tear off tha t corner in or 

had to tear off that corner in order to construct their fence one 
foot on their own. side. 

Where did you move the snop to? 

Ex@epted to Yor the same 

About three or four hundre yards south 

reilroad. 
Ge hat id.it cost you to remove the shop end earpentre ; house 
to the place where you roved it? 

Excpeted to for tne same reasons. 

A.. T @ould not. say positively as to that, as near’as 7 can 
at it now it ‘cost me about $15.00, that ddes not inelude any 
damage of course in takang off the roof. 
ge How mich @d4 “it nage the building to move it. 


4. 


to for the ssme reasons. Ox 


the witnesses of the plaintiff's 
only thing to do to make you another road out to the public 
oad would be to build ea fence, snd that the aand between yout 


house and the public road running along parallel with the railrond 


company's fence ie vractically level and no grading or work would 
a) i 


pee ta ; ar oe + a $2 ar As TPE aay ce ite) 
ba required, I will ssk. you to state if you have examines tne 


LA 


eround and if: so: how is it? 


Exeented tomfot the same reasons stated above. 


A. Tf you make ea road along by the railroad company's tence 


steep and would have to be grade but  onutting it higher up 
rether level. 
QO. How much would it cost you to build a fence and prepare as good 
rosd as you had before?: 
Excented to for the same reasons. Orr. 
A. Tt heve not calculated that it all, but I am confident it 


would nof stop short of f25.00, it would depend of course, on the 


kind of fence you would make as to what it 
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Cross Examination by J. W. Orr/ 
Not waiving the objection to the introduction of this 
witness now to evidence heretofore given the counsel for the plain- 
end now proceed to cross exemine the witness. 
nmct the roed or pass way spoken of by you simply 4 private 
from the house out to the public road? 
just simply a pass way from the houee to the shop 
and barn out fo fae public road. | 
“hen it was not a public road? 
No sir, it was never established by law, but it wa: 
the public in going ous fo the shop &c. 
fo open up a new pess way and inc lage it, you: would only 
fo build one line of fence would yout 
Yes sur, it would’ just take cone line of fence to make a lane. 
@. Gould you not vlace a gate at the public rosd, and avoid eretting 
even one line of fence? 
A. You could 4o that but it would be very inconvenient about taxing 
stock or anything through there, and the garden would be open that 
way, and would be more expensive in the long run than to build a 
fence. 


rr 


a» You say you think if costed you v15.00 to move the shop to 
where you pleced it, what would it have cost you to simple have 

ito off the. vignt of oway on bo your orn land‘ 
A. (oT think that would have cost about #5.900 to moved it sll together 
without tearing it down. 
Q. You gave some measurements or: distances in your diagram that 
heave filed in which you state that you counted a double panel oY r 
fencing as being one rod in length, vhat wes the length of the rails 
constifuting this rail fence? 


A. Il feet. 


Q. Is it not a fact that a rail fence built out of rail 11 feet 
long with proper worm and proper lap is only about 15 feet from 


lock te icck in a double panel? 





T never did measure to escertain, I wavs just calculating that from 

an old saying or custom of counting that way. 

@. You heve stated that you heve sold some parcels off the houndry 
from the vlaintiff, T will ask you to 

etete what parcels you nave sola, that is, the amount otntained 

in each and the price per acre for each parcel reatized and 

the seme was situeted. 

A. That I sold at $5.00 is on the north pert on the mountain, 

the northemm boundry and extend from the eastern end out about 

of the distance of the farm, on the northern poundry 17 

timbered land, it would heve ebout everages with the mountain lend 

ac to smoothness and as to the timber on it. we measured the 

piece cnd counted about three acres. I sold two acres at $5.90 

wer acre and it is situated out near the northeast corne and 

adjcins the field shown in the map north of the County road. 


It was partly timber but most of the ‘timber ned been cut off and it 


is rough land.Then I gold 6 3/4. eere inmédiately adjoining this two 


put extending all the vay to the north boundry on the mountain 


* ba om ee ohn] - Le dts ee - Z — de : - 
and couth aow to the county road at yl0.00 per acre, &ne +. wae 


L 


4 


snd T believe a little bit rougher then the 
ch es the two snd three 
acre pdeces but a little more timber. 
then I sold all ¢net of these parcels, which included about two acres 
ebore the county read there in nig Sale end extends acrorzs the velley 
and vn “he north side of Fowr. Valley ridge to the gouthern pdoundry 
of land which includes the 25 acre near the tap. of the ridge. “this 
wee sold et $15.00 ner acre end I believe it fisures out sbout 
tnen there is a stip I have not sole which exten 
the three acres sbove mentioned on the mountain. and 
the valley and up the Poor Valley ridges %o ane 26 ae7re 
and then I not only own this strip but I own the 1/2 interest 
25 nere piece. Then west of this strip which I still own, I sold 


10 





another strip running about parellel with these 
strips just mentioned and contains about 40 or 45 acres at $15.00 


¢ 


oer acre, then going west and adjoining this land mention strip 

tT sold the entire remainder of the boundry in two parcels on the 
scuth west corner 1 sold. sbouf ten acres less the timber right 

at S10. O07 x en the remainder of all that western vart DD 


. nm B 2 / 2 . ‘¥ » @ 
sold that: es near, #6, 1 ld count at ner acre at, $22.00, containkne 


ADOW Ee be SOLS B. 


) Have you cr not eut and used and removed and disposed of a conside 


amount of timber from off this boundry of lend since you purchased i 
vlaintiff, and if so, state abous how much and about vhat 
um or sums you have realized from the same? 
A. I have taken off considerable timber off tne land, but I do not 
know how to estimete it or how to get at the different kinds. 
I ean not state the quantity of each kind of timber but I think 
T can state with reasonably accuracy the total number of feet of 
timber used off the land which is something near 100,000 feet. 
worth about S2-CO over and above expense. I have cut and disposed 
of something like 50 cords of extract wood, worth 75 ets per cord net, 
then T have the timber reserved on the piece sold on the Poor Valley 
ridge side ahove mentioned. 
@.° Wag there any fence on this bountry of land thet hed been put 
there by the ‘railroed company eat the time you purchased the land, and 
if so, where was it situated. 
There ves some fence on the south side of srack and be- 
on the east end end ex fing un I guess 200 yards. 


railroed ca. 


line of fence since been remove by ¢ railroad 


company? 
A. Wo sir, it is just as it was built. 


lé 





it from the center of tthe railroad track? 
$0 pe about. 60 Leet just to paa along ree Dut 2L 
think if has been said to be about 80 feet or that it was started 
feet from the east end 
Did you not notify or suest the riélroad company to fence their 


iebht of way through -this.boundry of Jend efter you had purchased 


any drain ditches cut by the railroad company on *the 
y of lend. end if so where? 

What they call surface d@ifches all along over more 
than ore half of the right of way tne e. there is two of them 
that is out something 1ie80 feet one of them may pocsibly me 90 
feet throvugh the 185 acre tract then it lowers down to 6 0 feet 
slong by the house it measures just 60 feet to the outside edge of 
the diteh. 
Q. Twill ask you to give as near as you can what per cent ot 
100,C00 feet of lumber manufactured from timber cut from this land 


was ponlar? 


les ; 3 4s gue sy OR ad: 
A.’ About, lesa) ecor Te per cent or it-was: poplar... pues. 


eent of- it white oak? 


residue. 
Galle? red osk with a little black gum and chestnut, 
stnut and black gum would not have exceeded oO 
Re-direct examination by. Pennington. 
stated above that you noticed some ditches on *he 
of way and within the 60. feet, T will esk you to state of Mr 
Pennineton was along at the time, and if so, wheat was said 


it by you and him? 


nte’ to because in conflict with the deed and the 
Gis Orr. 


inx en 


LC 
contract of hazza 


A... We passed over one of these ditches the day TI puchased the iand, 
and in éonversation concerning the width of the right of way 


13 





o 


with Chae. Pennington I asked him why is was the hey cut those 
ditches so far back, and ne gaid that they cut. them before he 
the dontract. with the ‘comfany, for the right or way, they ‘sent 


Italians there to cut the aditenes and 7. nt the datehnes, bet 


he could get. Dunean there and made the agreement for the right 


n. 
a9 


- aA. ‘ 4. 3 mnt fe! 
ay; and then tne resto 


them 
further this deponant saith nov. 


Signature waived” 





Met pursuant to adjournment January 50th, 1906. 
J. W. Pennington another witness of lawful age being duly 

sworn deposes and says: 
Q. State your age, residence and occupation and your relationship 
to Chas. Pennington the defendant in this case? 
A. 48 year old, liv e at Occonita, Va. and am & fermer and 
milling. and am a brother of.the pleintiff in this case. 

Please state whet you kmow with reference to your brother, 

Pennington's claim as to the amount of the land which the 

N. Railroad company owned as & right of way through the land 
which he sold to W. Hz. Fleenor. 
Bow Brother Charlie always claimed that they had 60 feet on either 
side of the center of the track, but I thogvht they had 80 feet 
through the large tract and 70 through the other on the north 
Side. 
@. Were you at any time present during the negotiations of the 
trade between your brother and Mr. Fleenor. 
A. Yes sir, I was present some of the time bug% I did not pay any 
attention to what was said. 
Q. After the trade was made and it was ascertained for sure that 
tne railroad company did own 100 feet on either side of the track 


heard 
state wnether or not you Kut any conversation between Mr. Fleenor and 


ir. Pennington with reference to the right of way. 
Tid. Mov. 
Cross examinetion 

Believe gouvowmed en interest in 

cwned & one-nalf interest at the 
built through it. 

« When the railroad company fenced eny of their right of way 

on the ridge side what distance did they tence from the center of the 
land. 


As ‘They fenced a little patch down on the lower end on the east end 


? 1 


i Qn m1) > z ” * + 
at first, and they fenced I think about 8@ feet from the center of 


Che track. 





CO 


Oo. Wes that fence standing there at the time the trade vas mede 
between Mr. cennineton and Mr. Fleenor’ 
A. It was, a good many years before. 
Q Dia the reilroad company cut any ditches on the south side of 
the right of way, ond if so, where did they cut the same? 
A. Yes sir, they cut a ditch along pretty close, sbout 80 or 30C 
feet from the center of the track on the east end of the trect, what 
is ealled the divide, right on the summit. 
Q. Was that ditch there when the defendant bought the land 
the wiaintiff, and did he have knowledge of it? 
A. Yes sir, I think he did, he ought to have known it when j 
on the land every day all most. 

Re-direct examination. 
Q. What do you consider a fair value of e strip of 40 feet on either 
side of that railroad treck through the 185 acre tract, end 50 feet 
through the small tract on either side taking off for railroad 
ourposes and depriving the farm perminently of it for railroad 
purposes, what do you consider the damege to the farm valuing: it Xxa 
at $2000.00. 

Excepted to because irrelevant and immeterial and in- 
adnisable for the purpose of contruing or varying the deed between 
the parties, the contract being one of hazzard. 

James W. Orr 
A. If it had been my farm, I would not have had them ‘take the 
extra 40 and 50 feet tf 2ss than $150.00, as 1% took some 
very veluable land j King off part * the garden there. 
Re-cross exemination. 


~ 


GQ. Where ddd Ches. Pennington's dwelling house stand with reference 
to the boundry, I mean east or west afong the rignt of way’ 

i. It was near the west side of the boundry, end oerhaps not more than 
5 00 feet from the west line of the 185 acre tract, tne Russell 


land. 


©. From the said dwelling house eastward what kind of land is the 


strip of land in controversy as’o its fertility and adaptation to 


cultivation? 4 





A. Some of it can be cultivated very well, and there is a little 
patch on the north side there a little swampy through the land, 

but there is dry land through there, and on the west there is ary land. 
«+ Isit not broken and uneven © considerable portion of it through 
the 185 acre tract on both sides? 
A/ Of course it is e little in patches, end in notches 

Over on the south side where it foes through a 

in some fine land. 

@» 2 will ask you if the land there immediately an the value is not 
white cena and a porr quaihity of lana? 
A/ Of eourse some of it is, may be right on top of the summit there 

it is a-little that way. 
@- When you get back from the rignt of way on the ridge side is not 
the ridge land more productive than the land along the rignt of way, 
and more productive on the mountain side? 
A. No sir, I do not know that it is on the RORAXAAR much on the 

idge side, it might be a little more Droductive on the mountain side. 


ee You say you think they plaintiff is damaged $150 by the loss of 


the strip of land in controversy it being taken for railroad parnoses 


I will sak you what this striv of lend is worth ner acre comoared with 
iniry per acre at the price paid by the defendant to 
for farming purposes. 
believe thet it is just sabout an average with the bourdry at 
‘Lee 
(‘ rther this deponant saith not. 


Signe ture waived. 


A@he day 50ctes. 


David M, Penningston another wi 
duly wworn deposes and Says: 
A. State your age residnnts occupation and relationship to the ple‘n- 
titZ, 


A. Tam 328 live at Ocoonita, and &mrm and saw mill brother of the 





spleintie 


aintiff and a brother in law to the defendant. 
4 


I will ask you to state how long you have been acquainted with 


a 


the tract of land which vour brother Chss. sold to Mr. Fleenor? 


Ny tL ei 
A. I have known it all my life. 


I will ask you to state wieat you would consider a fair value of a 
¥ e 


foot strip of land running through tne entire two tracts along 


eo rieht of way for the Ly a Ne RK out side of a 40 and 50 strip 


. ° _ ; fy 
onneither side of the track taking the whole value cf the farm at # 


22000. 00% 


Ae YF would consider it worth S100.00 any wey teking it out thatway. 


Sad 


@. Do you know anything of the contract between Mr. Fleenor 


and your brether Chas. as to the number of feet which your brother 


ented to Mr. Fleenor that the railroad company owned on either 


e track at the time they were trying to trade or negotiating 


Eecenteé to as irrelevant and immaterial and inadmissible 


the dced whowing the contract between the oarties. 


1 


A. TD heard a convershtion about the right of way, but do not know 


whether it was before or after the trade. Chas. said they only had 


sixty feet, and before that Jeff and Emory locked at the rec rds 


al i Dy 


and found that tt was 1°90 feet. They were falking the 
and: hes. seid-he @24@ not think they would ever, fence the other .part, 
hes had. but in their cattle guards set 60 feet. Brother Jeff 


Fleenor took a fape line and messured to where the 100 


and what they would trke in and they tock in 


Cross examinsticn by Orr. 
4 on your examination in cheif that you think the taking 


of the strip in controversy damaged the tract of land $100, I will ask 


Lalo 
A. 


you to now state what you think the strin in controversy is worth per 


acre compared with the balance of the boundry at the price paid for 
af aL " Aes ~ ’ ° # ‘ 2 
the boun'ry at @2000.0C with the buildings and improvements taken of? 
er 





at whet they are reasonsbly worth? 
A. TI do not believe the land would be any more valuable there than 
the vest Of the Land “but. texing, iteout. im the: shape 13 228.01 
would not want 3 ff for a right smart more, and. 7 think 100 
is°as Little as 3 icht to be pleceé at. 
Oo oO wit ar is e dwelling house in which your brother Chas. 
bived from the right of ‘way, thet is the 100 feet recently fenced in. 
A.T guess it is about 140 feet from the right of way up to tne 
house. 
Re-direct examination. 

I will ask you to state if you can about the time of the year 
it was when Mr. FPleenor and Chas. fennington had the conversation 
at the shop and measured the right of way, and by way of refreashing 
your memory as the time I wiil ask to state if is was not 
soon after the election in November? 


Exce noted to for the reasons above stated. 


OPT, 


Tt\was la te in the fall, it must have been the latter hart 


ctober or the first of November. 
being said avout 
whe raibroad moany as to v her. they would 
ll their right cf way throug that 
A. I remember something was said about writing to the railroad 
company about fencing the right of way, but do not remember what. 
Q. Do you remember anything that was said about Judge Duncan in the 
conversation? 
Excented to for the seme reasons stated 
We Orr. 
A. Chas said if they had any more than 60 feet that Judge Duncan 
made it himself. 
And further this deponant saith not. 


Signature waived. 
One day 5O cts. 





~~ 


R. D. Noe another witness of lawful age being introduced for 
the nlaintiff deposes 
Q. 
A. 


end says. 


Plesse state your age residence Fnd occupation? 


tT am 41 reside et Ocoonits, Virginie, and and am a farmer and 


merchant. 


4. 


Are you acquainted with the lend sold by Uhas. rennington to 


Qs 


Fleenor, if so how long have you known it? 


rT 
rt 
daw 


W. 


ar 
E 


have known the farm for something like <5 or 50 


A. I 


= 


raised near it with 11/2 miles, and have resided in that community 


$.. 


all my life, and I have out some timber off of the land. 


Q. What dom you consider the strip of land in controversy, that i 


the 20 foot strip on either side of the right of way through the 42 


acre tract and the 40 foot strip through the 185 acre tract worth 


per acre compared with the price paid for the boundry excluding the 


yuildines and imnrovements of thet kind. 


A. I consider the improvements are worth from five to seven hundred 


dollers including the orchard, and taking this farm the amount paid 


by the boundry I would think the strip in controvers would hardly 


be worth ss much per acre even as the next 40 feet from the 100 foot 


right of way would be worth, end I would not think the strip would 


pe worth °s much oer acr the rest of the boundry considering 


timber on the rest land: 


Please state the nature of the strin of land with reference to 
quality for farming purposes &¢ compared with the balance Qik 
boundry. 

of the railroad and 


On the north side 


on the west ene cf the 
adi 


ridges tract keaumxkxk of land it is @ightight for a istance, then 


sets in some little drains and on ton of the summit I believe there 


hes been weste dirt soread on it from the cuts which make it poor and 


lowers the grade of the soil, and then sets in some very low end 


marshy places, that Ido not believe 


then on the east end comes backséerie 


farm is my way of looking at it. On 


land is 


could be cuitivated reasonaoly, 


good land, as good as the average 


the south side the farming 


all right beginning at the east on the strip until you 


come about one third of the way then there is es ditch dug, and seems 
: 





they heve fenced the land, the 
they have fenced the land, the fence running in places right elose 
to this ditch and rendered that strip in poor shepe for farming pur- 

also on the west end there is enother one of these marshy, stand- 
ing water visced on a part of it. Of course I never measured these 
distanceé and 7 not say that at. is all. this way. 
Q.  Uvon the whole what do you consider the strip worth per acre 
compa red with the entire poundry at six or seven dol’ars per acrer 
A. © would think it was one or two dollars less valaable compared 
paid for the boundary. 
ditehes that you speak of cut by the railroad 
conpamy in constructing their railroad, and were they there et the 
time the defencdent boucht the land from the plaintiff? 
A. I @id not see them cut, but I. know it was the custom with 
‘he contractcr to cut such ditches, and they have been there 
time, and were there at the time the lind was Isst 
Q@. Had the railroad company fenced any pertion of 
way on the east end before the sale of the land by the 
to the defendant? 
sad company had put un a fence, but I do not know 

vhnether they considered it their right of way or not, but they 
put ih in on the south side of the track on the east end. 
was thereat the time of the purchase. 


4.’ 
u 


his fence been moved ginee by the railroad company or an} 


e? 


A. 1 @o not know. TI have nassed there on the train since they. fenced 


their entire right of way, but I do not believe that tT have walked 


the track? 


fy 


®. About what distance €id it seem to be from the center of. the 


nF 


of the right of way or railroad track? 


A. It was not quite as far us they have fenced recently near the 


dwelling house. 


Cross Examination by Pennnington. 


R Have you examined the damage done down at the dwelling house by 





reason of setting the fence up nearer to Mr. Fleenor's house? 
ip. IT have never examined it any way in particular, 
and never locked at it thinking I woulé be called upon in this 
iv? 
You do not mow how much of his garden and convenelences ea bows 


‘ ae 3 . . x] es A Le * 
the nNousBe Lcd 1Ails, REG OV 


rstbed to for reasons stated above. 


Ihave not examined it with that view. 
Were you acquainted with the sho p: 


T have Seen (it. and 


his own land? 


J«W.Orr 
A. I hardly know what the real value vould he, it wovld depend 
on where he wanted to move it to. Tf could not say exactly, but 
would think it could be moved for G5.00 to take it across the 
aod where Mr. Roberts lived. 
Dao 


Do vou know how much damage was done to the garacn® 


& 


Wo sir. 

Do you know how much it would cost to rebufld a raod out 
house to the pubjic raod? 
RO ed: es 
®. Assuming that the property was your own, and you owned within 
60 feet on either side of the railroad track through this large 
tract and within 50 feet through the smaller tract, and you nad 
paid and the land was worth *2000.00 all together un to within 60 
sen@ 50 feet as aforesaid for what sum world you heve been willing 


to have conveyed to the railroad company 40 feet more on either side 


of their right of way through the large tract and 30 thro gh the 


rm) 
re 





emall tract taking itno consideration they cut off his ont let 

to the public road, the damage to his garden, «nd being deprived of 
that carticuler strip of land for railrosd purposes, whet price 
would you think kKkuyonxkkutoaxpre you ought to have justly end 


fairly trom the reilyroad company for that strip of lend unéier 
pony 


for the reatons before stated and beceuse 
and immaterial the. question being what tne st 
Lf worth per acre, cGompered with the boundry at the nrice paid 
the boundry. 
A. If I knew was ROing to s the farm IT would made a difference 
in value and consideration if they were to come and offer me an amount 
VEOr aur it if T wes going to reside there I would not have it cut 
off for : n $100.0 
Re-direct examination by Orr. 

You state thet you think it would have been worth $5.00 to have 
oérn down the shoyn and moved it across the railroad on the Foor 
Valley ridge side where ir. Roberts lives, and where Mr. Fleenor 
moved it to. What do you tnink it would heve been worth to have 

or 


d:wn the shop ana to heve moved it without taking it dow simply 


off the right of way on to his own lend? 


A. If it was torn down I would consider it worth the same less the 


4. 7 


hauling, but if it was moved on rollers over to the other side 
Oo? 3 


#, x ' s 4 an : : : JME ae’ i + ' ms 
would say 32.00, end. in. both answers tT have not ecneidered the fire 
and Ide not know either whether it was an old one and 


needed a new Tire 


One day 50 cts. 





Sad 
ri 


me Cepositions of C. E. Flanery 


nt ett ee me A ee ree ete ee 


taken by consent of perties at the law office 


of James W. Orr, on the 24th day of Jenuary, 1906, which are intended 


to be read as cvidence on behalf of the plaintiff in e certain suit 


int 
in Cnancery pending in the Cirevit. Court of Lee Cc cy, Virginia where- 


“ "sr 


in Chas. Pennington is nlaintiff and VY. E. 
Janes W. Orr for Bleintiff. 
Present: 


Penning 


Ce i witness of lewful and duly sowrn 
deposes and 


d 


a Please state your aze, residence end occupation? 
I am 45 years old, live «t Jonesvilte, Virginia and am eae farmer. 
Are you acquainte? with the lend in Poor Valley near Ccoonita 
B30 by: the aintiff to the defendant, end if so, pleage state the 
extent of your acquaintance of the 
A. I have been through the land at different times, for several 
yee S, and the other day I went over the land for the nurpoce of 
looking at it. 
Please state what you consider the value of the strip of right 
controversy which is Sai ec ntain about severn acres, 
acre conpared witn the price paid by the defendant to the wleine 
tiff for the entire boundery, which boundary is said to contain 
Ate, 1/2 acres including the right of way, and the purchsse price being 
2000.00? 
he { believe thet it figures out about nine dollars per acre does 
it not? Uy way of valuing it, considering 4Kak the two strinvs on 
each side of the, right of way ~ do not consider it as valuable as the 


land a little farther back nor eas valuable as the timbered land, 


into consideration the ti ber there and it being so nesr the 


as what. it is. I consider the timber on either side of the 22 


écre tract aws beins worth as mich as the Cleared land on the said . 


’ 
¢ 





tract owing to the fact that the buildings end impro¥ments 
the plaintil’’ lived is on the cleered land. iI consider the 
land on the 185 acre tract worth as much or a little more per acer 
then the cleared land on seid tract. Now pwpittihhetheole I consider 


the strip in controversy worth #8.00 per acer when compered with 
the boundszy at about $9.50 per secre. There are swampy places all 


along the track, and the water is caused to stand in places by the 
railroad putting in their fills end making their track. It is 

swampy along there compared with the other lend, os the railroad 

igs build in the lowest or rt of the valley. And there are some unevan 
pleces along that land, I did not go over the entire strin, but I 
was at each end of it, and hed e senral view of it, and then I 

have vessed througsh the boundry heretofore. I nave been in the dwell- 
ing house where the vlaintiff lived, end ! have been near the barn, 
tho not in it, snd from my observation of the buildings and the imp- 
rovements on the land the orcherd &éc, these improvements ought to be 
rated at about the sum of five or six hundred dollers. in the price 
of the land. 

Q.). If the purchase price of the lend was 2000.00 and the build- 
ings on the lend out side of the strip in dispute was worth $500.00 
what would that leave the price of lend per acre for the boundry? 

A... That woildavl eave $1500. 00;.for: the. land; (end if there is 2181/2 
acres out side of the entire right of way, at the vrice of ®1500.00 
for the land, would be a little over seven dollars per acre. 

Q. If the price ofthe land tnen, out side of the buildings end in- 
proverents was $7.10 per acre whst is the velue of the strip in 
controversy per acre compared with this price per acre for the entire 


boundry? 


A/ I eonsider it worth 47.10 through the 22 acre tract, snd through 


the 183 acre tract I would put it from $1.50 to 32.00 per acre less 


¥I 


than for the 28 a re trect, I. would say from $5.10 to @5.6L per scre. 
more timber on this tract than on the 32 acre tract. 
whether or not you observed thet there had been *imber 


cut ané removed or used off this land revently? 


AxtratOSvBsey hE SRLaRS A men cutting there that day, he was cutting 





extract wood, I believe. I observed that there had been timber cut 
on the Pennington land. 

Cross exemination by Mr. Pennington. 
Q/ will ask you to state if you are not used to living unon 


¢ 
a 


land of quite a different cheracter then that in controversy? 


your experience sg = femer been With the blue 
and Porvells valley alnd, and none with the Poor Valley county: 
A. ut principle life has been farming in the Powells Valley, 

have not fsrmed any in the Poor Valley. 

@. And to one who hes been used to Powells Vall: y land does 
not anpear to him that the Poor Valley alnd is rather poor and worth- 
jess for farming nu 
A. It appears thet way to me. 
Q/ Not having had any exnerience with Poor Valley aind, and lands 
of thet cheracter do you believe thet you could make up and give a 
farely accurate estimate as to its velue? 


wn 
’ 


A. Bassing all my judgment on the crops that have seen grown 


character of land I believe I could give a ver fair «value 
0 Bhs 
have 

ars I will ask you to state whether or not you noticed the market 
orices of land in general throughout the county of Lee from. the 
year 1885 un to the present time, and state whether or not the 
price has been advancing or decreasing. 
A. ff have been watching the land business a little from that time 
up to the present and my observation is that the land have increased 
in price from that time up to the present. 

gemcral thing heve not lands in Lee County, and especially 
along the railroad ame advanced in price almost double to cnat 
it wes preveous to the building of the Louisville & Neshville H.-R. 


through this county? 


A. Tsking the land throught this Poor Valley and especially the 


timbered land seems to be worth a good deal more since the railroad 


‘i Ld 3 


has been built. All farming land is worth more since the conttruction 


of the railroad: 





upon the examination of the deed from Chas. Pennington 
and W nmnington made of fhis particulat right of way through 


the 185 acre tract that in february 1890, he sold this narticular 
strip: of. farming dand. to jthe DL. &0. Noo R. Rs. Co... eonsisting: of 
fourteen acres, at the price of $250.00 Do you believe from your 


experience and observation that the value of this kKimixax land 


4. he 


dfecreesed in value from that time down to the present. 


if had held its own in the market price. 
Objected to ss irrelevant and immaterial. 
J. ®. Orr/ 


= 


cata 
Laz ian 


it as a whole I do not consider the land worth ss mtah 


it was then, considering the ti-ber that has been taken off 
tracts &c. 
q. AS Go this particular strip of land in contriversy, I will ask 


your onbinion that the lend is 


v 


you to state whether or not in 


4 


worth as much from the present merketable standpoint as ferming land 
now ®s it was in February 1890? 

Objected to because irrelevant and im»eterial 
and, imadmissible, the cuestion being what the strin of land is worth 
compfred with the price paid for the entire boundry. 

PW ie Oe 
he From my observation of the land I do not believe that it would 
be worth hardly es much for farming purposes now, as it was before 


the railroad was build, because there aré pleces they hed 5 ik Lette 9 ay 


tO 
or build up and it hss caused swamps to form, and caused water to 


stand on the lend that otherwise vould perhaps not have done so. 

a: Did you notice where the railroad right of way, cut off a portion 
of the ouildings, raods, orchars, fencing Usevelonging to this 

farm Which wage within the disputed boundry. 

A. I noticed 6 strip of land that hed been cutoff lately by fencing 
that the railroad has lately built. 

c. Now the cutting off of this piece of land by the railroad fence 
did it not materially inconvenience end damage the rest of land 


and if so, what amount of damage was done to the vilece. 


w 


apove thet this would damage the rest of the thrity tro 


acre tract thinking thet the buildings were on the 32 acre treet, but 





IT am now informed that the 32 acre tract is west of this building 


=~ 


end extends as far east es the cattle guards wast of the house and 


bumadsnes. 


Q. To ctt off this land which is in dispute at the house and ceu 
the removal of the blacksmith's shon and carpenter's shop, end the 
taxins awey of the land at this point, wouhd you not consider 


Se 


it wax damaged the house, garden and cutilet to the county 
if so. what wovld you regerd that 

A. I consider that taking this ip long fhnere by tne 
it damaged the situation there where the buildings were 
extent, but I was not asked to assess that damage there 
buildings and I aid not put. any estimate on it. it dad 


3 


ninion @isfigure. the location and the way otf getting ihto the house 
and into the bern to some extent, and made it a little inconvenient 
to what it used to be since they heve fenced hat in. 

QO. An@ does it not eavse Mr. Fleenor to build a new road 
him an outlet to the County road? 


e 


sir, he will have to make him a road &xomxukaxa So as to 


Tf you hed come ther to assess the damage to ir. Fleenor eat this 
pbuilding on a proceeding to condemd this particular land at’ that point 
for the rairoad ompeny what would you heve said thet the reé ilrced 
company should ‘ustly pay Me- Fleenor for the inconvenience ne 
would heve been put at by reason of taking that strip. 

Objected to because irrelevant and immuterial. 
die. Wee 
A. TT would have to take a better view of the strip of land then 
what T have to answer that question, and put any estimate of damage 
1 considered he ws dame ged some but just what I would not 
be willing to say. 


Q. What porticn of the land dud you look over that day when you 


Yalue@ it. 





> 


A. I woulé consider he ves damaged some, but as I have said ere to- 
fore to what extent I could not say. 
RR. Any way, taking into consideration the entire matter, so far as 


& 


you are informed ani from your personel value of the premises énd 
of the 
having been corrected in regard to this impression, wkak extent 


£ the two tracts of lend, and as to the buildings peinge situated on 
'¢) 9 ©) ey 


rr cy 
ef be 


the 185 acre tract instead of the eere tract, I will ask you now 
to sive your best estimate of the value per ecre of the strip in 
eontroversy throw:sh the two tracts compared with the price per acre 
paid by Mr.Flee nor for the entire boundry-. 

A. tT am 4ust the same opinion I was. I considered that the 

stip is worth just about as mich as any of the land if I lived there 
, but if I was away from the e I would not consider it worth so much 


per acre. Taking it as a whole I would not consider it worth as 


much per acre a& the entire boundry at $7.10 per acre, I believe 

66.00 per acre upon the whole ecmne red with $7.10 for the boundry. 

C. You heve been ssked on cross examination som thing about the 

necessity of a new road. Prlesse stete whether or not Mr. Fl enor 

will heve mech to do for a new ~pass way in order to open it un. 
He woul?t have to meke him a new road, but so far as making a 

concerned the lsnd is comperitively level end there 
would be very little to do tc open up @ road. 


@. Iwill ask you if you were not born and raised in Lee County, 


and if you were not sheriff of this County for several years, and is 


it not a fact that you heve been acquainted with the Poor Valley anc 


Cumberland Mountain from your earliest childhood, and the nature of 


the land imbraced in the Poor Valley. 


= 


Bie i oi I was born and raiged in Lee C ounty, wes sheriff four 
years, and have been acquainted with these land all my life. 
rn’ 


Q. Please state what you consider the nature of the strip of land 


in controversy as to fertility, compared with the other lands of the 


he 


Kract both on the Poor Valley ridge side and the mountain side? 





A We cross the ridge up at Champ Hamblins ana stopped on the 

ridge side at the turn of the road above therbridgeasnd valued 

that land on the Poor Valley Ridse side there, and then we rede on 

around and stonped there about the section houses and look 

at the lend from thet point, and then we viewed the land from the 

mountain side where Mr. Garret wes getting out extract wood #nd we 
+4 the timbered land, and eame on down in the Poor Valley. here 

fr. Roberts was working a@mtting out wood off a strip of land Etre 


eenor 


Did see anough of the muntain side to maxe up a om 
tc what its velue would be? 
I think: we did. 

How long were you over there? 

I guess we were there something like +wo hours/ We staid up on 
the mountain where Mr. Garrett was for about one hour. 
G. Suppose you had bought this land, you contracted that the right 
of way was 60 feet from mikkax the center of the track, end it 
turned out to 160 feet whet would you have considered your damage by 
reason of the taking of the other 40 feet on cither side of the road 
ped taking into consideration the improvements, and other things, 
end the inconvenience of having thelocetion down at the house 
disfigured «nd cut up as it is. 
Objected to because irrelevant and immaterial, because the supposed 
ease dées not exist and the hypothesis is not well founded, the ques- 
vion and any anewer thereto is therefore érrelevant and immaterial. 

Orr / 


Not knowing how much feneing tiey hove moved by the reaon of 


right of way, and not inspecting the house very closely I could 


out an estimate of damage on it. 


Re-direct examinetion by d. W.- orr/ 


If Mr. Pleenor wes permitted to Move in his fence and to move tke 


shops &c/ do you consider that he was much damaged on that account? 
6 





Ti. i consider the lend along the right of way worth lese and harder 
there 
to keep us than the land on the mountein side or ridge 


better class land on either side then that land, it world be more 


Z 


productive on the ridge or mountain side.2t think the lend 
mountain side more productive and lastly then the 
versy. 
he-Cross examinetion by Pennin=ton. 
Do you know anything of the value of 


a 


carpenters sh | was removed. off the the 2encing? 

A.  I-was a L@ Shop once time, but what kind of a shop it wes I 
do not remember end can not state its vealue/ end as to the fensing 

I believe iff was rail fencing, but I could xot de 

Ce Do you know how far he vould he 

to the public road. 


Meo woud 4 


ad 
ant 


uvess about 100 yards. 


ran 


= 


oj 


Ge To build a lane it would teke about two hunéred vards o f 


fencing’ 
A. He would not have to build but one fence as the reilroed fence 
On one side of him. 
Q. It getting to his house would he not hve to pass throush his 
parm yard? 
A. I do net believe he would necessarily would as his barn ig far 
enough nozth te prevent that. 

Any wey he would heve to vass 

@ woule pass between his bern and 

nouse. 

so tne 


A 


to tne front of 
Signature waived. 


further this deponant ssith not. 





Het pursusnt to adjournment «at the same nlace Januery 26th, 1906. 


Elkanah Flanary another witness of lawful age being duly sworn depo- 


e 


your age, residence and occupation‘ 


e, live et Jonesville, Virginia, and-am.a 


OL years Wes 
Are you ecquainted with the lan? purchased by | Tae PlLeenur 
Pennington and on whic ne said Fleenor now resides?. 
J.am and have been ther on end off and known it about 
Have you re entiy been ons 
with your? 
A. I was on»it-a fev 1eys ajo in comnany with Chas. EK. Flanery. 
Heve youbroneinformed as to the location of tne strip of land or 
right of way that is in controversy in this suit? 
A. TI have. 


** 


we From you knowledge of the boundry of land gold by the plabhginit 
to whe defendant and the strip in controversy if -sei2 boundary 
contained 229 1/é Reres including the reilroad..right of 
acres exchuding the railroad right of way and the ooundry 
price of $2000.00 what do you consider the etrip of 
in controversy worth per acre comoared with the entire bound ry 
at the- price paid. 
A. I look over that farm the other day the best I could taking 
ell inte coneideration the timbered and Cleared land, and I do 
not believe the land. there in controversy, that is the lena along 
railroad track , or the Jena in dispute, workbh es much as the 
lanc a little farther back from the tract Soing towerd the ridre 
and. .mcuntain. I donot consider th SuUYTID as wee Tul “as the “rest of 


mud 


the land on either side, taxing the timber into eonsideration fror 


n 


each side from the railroad right of way. 
| what 
From your observetion of the buildings and improvements do 


you consider them reasonably worth 
ofa d- Y. bea nas af. * are eee 4 _ ° 
Oo. .che,. house {[ never iS n the houde, never was in Mr. Fleenor 


Ww 7 ) ie Sin 4. ae o> eave " 7 . 
yard, but .as to the barn I heve oeen through it two or three times 
: eS ” ? goa: ? 





and it seems tc me to be a rather new bern. From the outward 
appearance and what T have seen of the bern &c, I consider the 


from five hundred to five hundred end fifty 4 


& 


oo 


that is’my estimate <rom my knowledzsed which limited eas to the 
house. 
ae if the boundry of land was worth 
are worth #500-CO that ould 
no0m? 
LG would. 
Thencet 7g 2121/2 eeres in the boundry outiside 
and tnat is worth. ¢1500.00 that woud 
37.06 per acre for the land wold, it not. 
Ob jectec to because ileeding and suggestive. 
ne LL. Pennines ton. 
I have not calculated it. 
If the lend is worth $7.06 per ecre for the boundry exclusive 


cf the buildings what do you consider the stri f land in controversy 


ew ir 


red with that nrice for the entire boundry? 


iid make some difference because, s I have stated? consider 


on either side, running up the mountain and ridge more 
juable, and I would make a dol'’ars orettwo difference any way. 
tne lend on either side is Tinbered and useful and better land. 

rable ses the cther Jand. 
Go rrectly vou 
ntroversy worth from 
SPCITS  DOURATY At -B7 Oe 
proportion it apnout that we) 
Cross Examinn tion by EF. 1. 


How Lar do you live from the land in controversy? 


something life four miles, I 
not nearer seven miles then four? 


No sir, I think not. I never measured it but I consider it about 


ur miles, end I would not put is ag much as five . 


BL 





Have 


T neve? eetel any, in The 


QC, Where ig your far. land situated? 


AA home pisce is Bbout 6 l/e 


ell's valley. 


€. When 4id you last visit the Jan 


particular ans 


now lon: Aid awou spend on 


sl 


We were there soemthing like 7% 


exactly. 


over the t wo 


cP @ 


bg | vu 100-K LLY 


as 
— 


the whole 


ee ow 
[ Ly 


A. < sl ve@ant ini reger 450 thirty 


say 


—— 
=) 


the boundry of REO 


f it was embraced. in 


eo along the act from 


land joins this tract to 


S 


ins this tract. 


Qay I did not, but a 


-= 


I did, IT was all atong there .on that 


lived, and we 


could see the whole gand. 


Did you actually pe ss 


ailon 


e 


ply view it 


sir from a distance at 


ade 
4 
+ 


we viewed 44 ¢ fe vent 


e 


O 3 


aA 


cleared land we stopped on top % he 


~ 


\ ‘ef 


land and then we went down the all 


ere 


ond and viewed it, and went up and Vv 


1c TF. 
Sov 


and we vnet was said to be the na 


down and road to aifferenct pleces 


eotld see view the whole 


Gimbered land. 


you ever hed any experience w 


70 Or three 


that 


the we 


Fev 


stocd at differentepoints and looked 


there 


; noints 


end 


situation and looked at 


th rerming Poor Valley 


Poor Valley. 


of Jonesville, in 


4 


view of look over 


the land? 


hours. 


acre tract? 


+wo acre tra t, we were showed 


1/2 acres ani we look over the thirty 


boundrv. 


st line were David: %. 


the east line where xelly & 


days previous to that day 


T wes where Mr. Roberts 


4 . 
ev.2e FW ner “we 


over that land, 


A 


O23 


the nudblic road. 


8 


sg I told you, 


b 


roed and viewed simbered 


down 


araund up end the 


jewed. it on the moun 


yth line of the boundry came 


stonped and look where we 


fs boundry of 





a: Now I will ask you to pay attention to my que 
a moment ago if vou Wadda over the this ynarticular 
dispute, the railroad right ofway fom the weet. end of it tothe 


east end of it 


we did not walk over it or ride cver i¢ 


oe = ret - 4. 4 4. aa i= 4 t~%. ys r 4. {7 os 
Le ] o nNaxry LMaOo MTeoR LA? il 2 } Lis NO! 3 eel 


the whole land as IT had been over it before, 


¢ 


end looked at it from difference points ana 
Statement about a, 


4 


Or anout twoenty-five vy ears. 

you. mean To say tnat you Have beén nis particuler 

in. dispute off end on for twenty-five 5 or simply on the 

of land. 

heve been up and down that valley along the rosea and on the land 
off and on for twentyfive years. I wes alongs there while they were 
building the railroad. 

DO you thin you are competent to measure this ‘men's lamnages 
4.4 


strip of lend 40 feet wide on each side of the y¥ 


viewing the Jand at © distance, and not going over each nertieular 


~ te 


Os Gs 


at 
18 


Af 


of the damage from. the view 6 hed of it, end my previous knowled-e 


+ 


I concider tnat IT am competent to 


Ob: 1%. 
Did. you over the south boundry of this treet of 
Not thet day I @id not 
the northern boundry of 
G- Do you not know thet on both beunérys which lie 
4 


side of the. Poor Valley Hidge and on the south of the Stone 


© 


2 


in tand thet consiéts entirely of nothing byt rocks? 
baa’ ck Lie Ae irst class land Rurxtke @ésirable for the puro Se 


of farming, but for mineral timber water &c it is good waluable 





I would like fer you to tell me what minerals are 

south side of the mountain. 

Bn? Welt “Litoinot no <f-any on 

there’ is mineral on the ridge si 

Q@- ‘Twill ask you to state whethe or not have cbserved the mark- 

et price of lends in Lee County sav from The 

present time, and whether or-not in 

Or decreased in value? 
hes been increasing irom that tive to the ocresent. 
higher and. bring more> oney al] the tine. 


~~ 


adeed made bry Chas 4. J Pennington to the 


$fechp cf land in dispute they sold this 
cOmpany in February 1890 at the price of 

worth $250.00 to the railroad company 

Je Pennington the owners of the lend then were dameg 
the taking of the £00 feet strip amd would not Mr. 
enor be damaged just ©&s mich in »vroportion to the amount of 
ne lost on account of the railroad company's right of way? 
Excepted to as irrelevant and immateri al the purchase of 

the right. of way being for a special purnose and not “or #ks ordinary 
Or Tarming purrose. ’ 


a 4. 


Es 
ol 


A. Consicering that the railroad comvany wanted heve 


particular purpose and Mr. Pennington was 1 


; 
+ 


“ a, "s PL PP - 7 a 
scarvely nothing off of -if er Ae 


tL. 


rai: road company only owned a strin of 60 fett on either 


> 


side of tne certer of the tract end Ches.. Fenningto has has 


right of way this land up to sixty feet within the certer of 
track and the railroad company has tandédtmbed legal proceedings to 
condemm 40 feet more on either side of the said track off of tye land 


: ot ee St & Se es y c a7 4 " 
ownea vy Mr. Fleenor, and you were one of the com 188ioners +o assess 


the damage, could von gO upon *hat 1 


end and conscienteoushy state 


o 





that the taking of the 40feet by the railroad for rRelposeganerddases 


would only be worth to him end. he vould only be damaged to ‘he extent 
on 


ss 


of six or seven dollars per acre, the value you put this jana 


in your examinstion in cheif. 


Excevted +o = the reasons above 


do not know that I could 
the: and entirely 
Did you examine che Ande r Myre Fleenors 
Giee where the old. fence =the ve ibtroad Stheqn Ato 
eenter of the tract and apt | nev fence now se 
the track. 
me About it .and. J could 
the fencing. 


Fence Gut ort:a (stripe 4 


scarden’ PE Ae 


4. 


notice the width efi@the strin end it look te be shout thirty feet. 
you notice that it cok in formerly let him out 
eounty road. from his 
sir I notice where the old 
vou. wake un a value, end if you did not, can you now as uae 
think is oa fair and just compensation for the loss cf this 
she nart of the garden, which the new fence cit off. 
I did not meke un an estimate and {£ dont believe I could now. 
Did yOu mee an calculetion as to what a new xamxe road would 


;.Mr. Fleenor to get out to the public road? 


t Though it would not cost very much as it is. just 
pass way out to the road, end all he would have to do 
fo chanze the fence and a little work to do. 
Q. Did you notice where a building had been removed ‘rom the 40 foot 


stip on the ‘north side of the Jand near Mr. -Fleenor 





A; i never noticed that though T was informed that the building 
was on that strip and he had to move them back. 
railroad richt of. way, 
whether or not you noticed these 
t- next to the railroad fromthe center of 
bevontsthis. 
L coule t. state positively about that, ft remember there as 


> 


7 


yr. Fl enor's barn over to Mr. Roberts, 
a little awamp and is bridge over, and there are rore 
all slong the railroed. 
Did you see any other improvements on.the 40 foot strip out 
where the shp end carnenter’s shop had been movedt 


A. No FT don't th’ nk I did. 


elieve you state you did not understake to go over the entire 


on that day T did not. 
You viewed it from the County road excent xkaxgx you went un ® 
il rode to where some men were cutting timber? 
We did not view it from the County rede all together, and we 
come up @ haul rode where some men were curring ‘timber. 


Theat -as on the mountain side °° L5 not? 


see any marketable timber there on that lend? 
all the best timber has been cut off by some one, but 
there was a good desl of small grovth, and extra good wood on the 
mountain side, end a good deal of timber on the Po or Valley ridge 
You only examined it from s distance, you did not so throvugrh 


fimbe-r. 


We were through the mountain timber, and I have been through 


~~ 


@ portion of th Poor Valley side where Mr- Hoberts was cutting. 


@- Now having been acquainted with this farm as 


you state for a num- 


ber of years, now suppose you had purchased this farm at the price 
of g£2000.00 as your perminent home, gone into possession of if, 


under the same eirgumstances which Mr. Fllenor as end at the same 
8 





place ebd take possession of the land within sixty feet of the certer 
of the railroad track, what would you have comsidered your reasonable 
damaie to the land to heave 40 feet more on ei her side taken wway 
from you. 
excented to as irrelevant and irmateriel, the question being 

what the strip of land in controversy is worth per :acre, comoared with 
the price of the entire boundry. 

A. It would all toxether depend upon cireumstanced, I would 
consider it e damaze to me, but I would not know whet to estinate 

at now. 


ter 5 
if 


Re examined by James W. Orr for defendant. 

Q. There has been som@tnine sg about a ro&é@ from Mr. Fltenor's 
house out to the public roaé, is that a public rode or just as vass 
was from his house to the public rodé : 

it does not seem to. be a. public road, it seem to be simply 
the house out to the public road. 
state whether or not if the railrcead company extended 
their fencing to-the limit of their..right: of. vay and included this 
pass way in their right cf way Mr. fleenor can or can nor convenient- 
ly have angther pass way by building one fence and thus making 
a lane between his fance and the fence of the right of way? 


A. Of course he could, the lend is smooth and it would not teke 


much work to make .a pess way. 
if Mir. Fleenor was permi ted by the railroad comvany to move 
fence in on his own side, end if he wes like wise nermitted to 
move the shops that has been spoken of on to his own lend, and 
the making of a new pass way out to the public roade all taken 


into consiceration will you pleese state again what you consider th e 


strip worth per acer that is in ¢ ntroversy, including this 


moving and making a new pass way with the boundry of land at 


prede paid for 27+. 


As to the building I do not know as te that whet it would cost 


to move it, then as to the lane right a long in there I could 


¢ + +- wry Pl tong + : 
not value it very high. IT put the land on either side of the 


9 





strip in controversy as a little better land then the strip, + would 


pit ita dollars or two higher than the strip. 


You have been asked somethingabout mineral on this voundry 
you said 1] vou G@id not know of any on the mountain 
will ask you now if it is not a fact that there 


ore--on tre. noxtn on adiotning lan 


nad porbably trroug! 
A. 
suppose there is mineral on all 
on on adjoining lend 
Re Cross examination. 
king up your damage b$ reason of the loss of this 40 foot 


of land on either side of the railroad track have you taxen 


into consideration the moving of the fence on either side of the strip 


of land? 


saw it the railroed omoany had simply set their fence back. 


v 


4. 


You coneluied that the railroad company went to tnis 


«, ou Remke do noe Know how much it would have ccst to moved 


the shop? 
A. I-do not remember anything particuler about the shop what kind 
of a bu lding it was. 
And further this denonant saith net. 
Signeture waived. 
Adjoumed to met avein tomorrow at the same 
Met pursuant to adjournment Demmerpre 7th, 1906. 


4#. P. Sprinkle endhhher witness of lawful sxe benths avly ster devoses 


tate your are, residence and ocecunstion? 
years old live near Jonesville, Va., and am a farmer. 
GQ. Where were you born and raised, and where have you resided 
during your life time. 
A. JI was born north east of Jonesvil’e, about four miles, and I 
have lived about and nesr Jonesville ever since. 


10 





| 


GC. Are you acqueinted with the Isnd sold by the ainktenakank ole intiff 
to the defendant, and if so, for how long have you xncown 
T am acquainted. ith it and heave “nown it. for a numb 

T have been on it off and on all my life but hot so frequently 


Py 


@') 


have been deputy 

a term of of two years as constaole in 

Have vou recent y been on the boundry of land above referred to 
end it 6o--ter what 

a few das ago, and was there for the purpose of 
valine of the strip of lend in controversy with 

purchase price of the boundry, end I went af the request of the 
Viaintizrre-coungel. 

From you prevéous knowhedge of 1 nd from you observation 
of the land. on your-recent visit, wha consider the. buildings 


and improvements of tnat kind on the land 

worth compered with fhe boundry including 

32000.00 

A. ‘The defenfant does not reside on the land now as J was informed 
by Mr. Courtney, but lives with nit fa ther at Occonita. I consider 
the improvements spoken of to be worth from five hundred to five hun- 
dred and fifty dollars. 

@. If the buildings and im rovements are worth $500.00. whak do you 
think the strip of land, or right of way in controversy is worth 

per acre compared with the price paid per acre for the entire boundry? 
A. I consider the land away from the right of way of equal valeu 
with the strip in controversy per secre, and taking the timber 

end all into consideration I consider the other land worth a little 


more per acre than the strip on controversy. 


“lease give the nature of the s rip of lend in controversy as to 


fertility &e for farning purposes. 


il 





It is kind of broken piece of land, and there are some knobs along 


e 
it 
A. ’ 


and gswarps cut out by the washes. It nature 1s @ poor 
quelity of land, consisting of white end 

While tne .unper land, or lands further 

-e productive. 


rains a mgjpaths y 
O% 2) Caer Bd pDLONe 


Tj es al AN. r ~~ my tl a 3! 
Klanery & Flenarytne 


ar % 
7 Rey 


; was ther 


nat 


on the railroad right 
the entire 
understood to be the entire strip of land, 
strin? 


CO. Did you underthke to estimate Mr. Fleenor' 


the taking of the extra 40 feet on both sides Yailroad track 


throtgh the entire place? 
A. I -€@c not believe I understood. it to be 40 feet through the envire 
place, I understood it to be 20 throveh one and furty through fhe 
other. and I undertook to estimate its walue as compared with 
the entire boundry. 

4£ Mr. Fleenor had owned the land on both sides of the 
track up to within oO feet of the center of the track and you had 
yeen sent as a commissioner to assess his damage for the taking of 
40 feet more on either side of the railroad for railroad purposes ¢ 
ecunting the value of the entire fsxm at $2000.00 what would you 
have said would heve been his damagefor the taking of 
eluding the cost of moving a carpenter's shop end Blacksmith's 


4. 


th at stood near his dwelling, the lcss of his roed which lead 


him ovt to the public highway, and the ecst end trouble of building 


another road and fencing it. 1 
re 
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Ob je cted to becease irrelevant and immaterial 


Vv ho ot 


irnevor.t fe strip. of stan controversy compere 


the entire boundary 


purpose .ror 


i 
ine es 
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This deed made this the 6th day of October, 1904, by and between 
Charlies Pennington and Mary A. Pennington nis wife, of the first part, 
end W. E. Fleenor of the second part, all of the County of Lee and 
State of Virginia. 

Witnesseth; That for and in consideration of the sum of 
Two Thousnad dollars (#2000.00) in hand paid and secured to be peid, 
the receipt of which is hereby acknownedged, and to be maid as follows: 
($400.00) Four hundred doliars, cash in hand, one note for ($600.00) 
six hundred dollars, due January lst, 1905, One note for $520.00, Five hun- 
derd and twenty dollarws, due Jan. lst, 1906, with interest from January 
let, 1905, and one note for (3540.00) Five Hundred and forty dolaass, due 
January Ist, 1907, with interest from January Tete, ‘12905... the parties of 
the first Have this day bargained and sold and do by these presents 
hereby release and convey unto the said W. E. Fleenor party of the second 
part, the following described three pieces or parcels or jand, lying and 
being in the County of Lee and State of Vinginig. ine ther Poem, Valley avout 
one mile east Grom Ocoonita Depot, and is bounded as foliows: Nor tint oa 
the lands of James Baumgardner and Margaret Dockery and W. H. Fleenor, 
east by the land of John Grabill, south by the land of C. T. Hamblen and 
George Russell and west by the lands of David Pennington all containing 
AT 1/2 acres more or less, but this land is sold by the boundary and not 
by the acre. It being the same land which Gherles Pennington now resides, 
end is msde yp of three tracts as follows: One tract of 185 acres land 
purchased = Cherles and Jeff Pennington from two of the heirs of J.D.&. 
Russell as shown by deed dated A pril 25th, 1885, trom Ranson Russell | 
& wife and John R. Gilley & wife and of record in Lee County Court Céerks 
Office in deed book No. 22 on page 110, tomwhich deed reference is hereby 
made and also to a deed from W. BY. Fennington & wife to Charles Pennington 
for W. J. Penn inet ondone-half terest, saia deed is, of record in Lee County 
Clerks office in Deed Book No. 33 page 465. 


The second tract joings:David Pennington's lands, and was 
assigned to Charles Pennington out of the estate of John Pennington his 


+ i wee 
ce Cie by the comrs. who divided said lands and reference is here made 


m | pie : 
to the report of said “omrs. No#&of record in Lee County Clerks Office 





Oe 


ns 


this tract contains about S2iacres. The third tract is one-half of 
a tract of 25 acres which was entered by C. 7. Hamblen and Charles 


Pennington, and adjoins the lands of both Hi mbeln and Charles Pennington. 


To have and to hold the above described three pieces or parcels of land vw 


with all the appurtenances thereto belonging unto the waid W. E. Fleenor 
end his heirs forever. And the parties of the first part hereby warrant 
generally the lands hereby conveyed against the claims of all e@&eesr persons 
And the vendor's equitable lien is hereby exnressly retained upon the lands 
hereoy conveyed until, the purchase money is fully paid. 

Witness the folloeing signatures and seals, this the day and date 
first above written. 

Charles Pennington (Seal) 
ner 


Mary x A. Pennington (Seal) 
mark. 


Commonwealth of Virginia, Lee County, to-wit: 

I, Henry C. Joslyn, a justice of the peace for the County 
of Lee, and State of Virginie, do certify that Charles Pennington and Mary 
A. Pennington his wife whose names are signed to the writing hereto annexed 
bearing ds te on the 6th daybof October, 1904, have acknowledgt&ethe 
same before me in my County aforesaid. 

Given under my hand this the 6th day of October, 1904. 

He Cs Joslyn’ °. J.B. 
Virginia, Lee County, to-wit: 
In the Clerks office of Lee County, on thie’ the 7th day of 

October, 1904. This deed was presented, and together with the certificate 


thereto annexed admitted to record. 


Teste: Hun. 








This deed mad@& this the 25 day of April 1882 hetween Ransam 
Russell and Mollie Russell his wife of the County of Boles State 
Missouri and John R. Gilley and Rebecca Gilley his wife (formerly 
Russel) of the County of Lee State of Virginia of the first part, 


and Gharles and Jefferson Pennington of the other part, of the Coun~ 


ty and State aforesaid Witnesseth that the said Ransom F. Russell 


and wife and John R,. Gilley and wife, Sor and in consideration of 
One Thousand Dollars to them in hand paid & secured to be paid as 
follows Fifty 6ne ($51) Dollars assumed to he paid to the heirs of 
Flizabeth M. Tavlor Decd, with interest from the 17" Fepruarv 1822, 
put payments not to be made untill said heirs become of the age of 
21 years respectively, and Sixty (960) in hand paid to Jd. R. Gilley 
and Three hunared ($300) Dollars paid to ranard Russell for the hen— 
efit of Ransom F. Russell, and the remainder of the one thousand 
secured to be naid by Notes executed to said Gilley and Russell by 
said Penningtons beaming interest from date of contract the receipt 
whereof is hereby acknowledged doth hereby grant and convey unto the 
said Charles and Jefferson Pennington their undivided interest in 
a certain tract or parcel of land lying and being in lee County Vir- 
ginia & in the Poor Valley, containing 427 acres be the same more 
or less, the said Russell and Gillevs interest heing one hnalf there- 
of according to Value and quality and heing the sme which was deed. 
to them by John D. S. Russell, with the reservation that the said 
John D. §. Russell is to have all the timber off of said land ne 
may want for his own use during his life. To have and to hold the 
said undévided half off said land, with all its appurtenances t re 
unto except the above named raservation unto the said Charles and 
JeffeFson Pennington forever. And the said Russell &\ wife & 
Gilley & wife Covenant with the said Penningtons thacthey will war- 
rant generally the land herehy conveved. Be it understood that a 
lien is hereby retained on said land oe the defered payments, 
witness the following signatures and seals. 
John R, Gilley (seal ) 
Mollie Russell (seal ) 


Ransom F, Russell 





Repveca C. 
State of Missouri ) 
County of Boles ) 

Personally appeared Before me a Notary Public within & for 
County & State aforesaid. Ransom F, Russell & Mollie Russell his 
wife whose names are signed to the foregoing deed pearing date on 
the 24" dav of April 1882 personally appeared nefore N. P. in Roles 
County aforesaid and acknowledged the same, to be their act and 
deed for the nurposes therein stated, and thati.Mollie Russell, wife 
of the said Ranson F. Russell, whose names , are signed above heing 


examined by me privily and apart from the husband and having the 


writing aforesaid fully explained to he she the said Mollie Rus- 


wish to retract the same, 
Given under my hand & senl this the 24" day of of April 1882 
my term of office will expire Dec 28" 18é2, 


A. 3%. Muda N.P. 


Virginia Lee County to wit. 
tT, John A. @. Hystt a commissioner in chancery for the County 

Court of said County do hereby certify that John R. Gilley and Re- 
peca 4. Gillev his wife whose names were signed in my presents to 
the foregoing deed hearing date, on the 25" dav of April 1882; 
personally apneared nefore me in my County aforesaid, and acknowl— 
eiged the same to be their act and deed for the purposes therein + 
stated and Rebeca C. Gilley wife of the said John R. Gilley heing 


examined by me privily and apart from her said husband, and having 


: , C_. 
the said Deed read and fully explained to her, she the said Rebeca 


Cc. Gilley declared that she willingly executed the samevand does 
not wish to retract it. 
Given under mv this the 4" day of January 1884 


J. A. @ Hyatt Comr, «ec 





Court 
Virgini2n lee county, Clerk's office the 12" day of March 18&7, 


The foregoing deed pearing date April 25" 1882 petween Ransom Russell 
&® wife of Bates County Mo. John k. Gilley & wife of Lee County Va. 
parties of the first,,and Charles & Jefferson Pennington of fee 


County Va parties of the second part, was this dav filed in this 


office and admitted to record upon the foregoing certificates. 


Teste John RFR. Gibson Clerk 


(D. B. 22 page 110&c ) 








This deed made this the 7th day of August, 1897, by and hetween 
Wm J, Pennington, and lilly ¢c. Pennington, his wife, of the first 
part, and Chariss Pennington party of the secon part, all of lee 
County, State of Virginia, witnesseth, That for and in consideration 
of adsetdof conveyance sxeeuted by the party of the second part, 
and his wife, Mary Ann Pennington to Wm. d. Pennington a party of 
the first part. on the 23rd day of July, 1897, the said parties or 
the first vart doth hereby grant, sell and convey to the party of 
the second partpll his right title and interest in and to 4 certain 
tract or parcel of land, lying in the Poor Valley, near the town of 
O©coonita, in hee County, Virginia, being the same land on which 
Charles Pennington now resides, and which was conveyed to the said 
Charles and Jefferson Pennington by deed abit April 25th 1882 and 

Q<caotww- Ys 


executed by John R, Gilley, Mollie Russell and Rebeca 0, Gilley, 


which deed is recorded in the Clerk's office of Lee County, Virginia, 


in deed nook No. 22, nage 110, to witon, 18 here made for a iore 


particular description of said land and the interest therein of ¥he 
party of the first nart, witness our hands and seals, this 
and date first above written. 
Ww. od. Pennington (seal ) 
Lillie C,. Pennington (seal) 
Witness. 
Wm, A. Orr. Sr, 
A. B. F. Mcekilroy 
Virginia, Lee County, Court Clerk's office the 14th dav 
of August, 1897. 
I, 8. V. F. Richmond Clerk of the County court in and for 
the county and state aforesaid 19 cortily that Wm, A. Orr, Sr.and 
A, B. F. MeFlroy whose nemes are signed to the foregoing writing pd 
date the 19th day of 1997, as witnesses thereto, this day 
nersonally appeared pafore m= in my said office and hneing duly sworn 
by me proved the execution and acknowledgement of the said writing 
py W, J, Pennington and Tillie C. Pennington whose names are signec 


thereto, before them and in their presence on the said Sth day of 


August, 1887) and thet they witnessed the same at the request of 





the said W.d. Pennington and Lillie c,. Pennington, and the said 


ting is admitted to record. 
Given under Av hand this the dav and vear aforesaid, 


fo-te/ S$. V. FF, Richmond Clerk. 


A Copy; 
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(1) 

This Deed made this the 27" cav of November 1869, between W. d. 
Pennington, Charles Pennington and Mary A. his wife, of the County 
of Lee, and State of Virginia, parties of the first part, and the 
Louisville and Nashville Railroad company, a corporstion doing bus— 
iness under the laws of Virginia party of the second part, Witnesseth, 
That in considerstion of the fact that said Louisville and Nashville 
Railroad Company has Located end now proposes Zo construct its Ccum- 
hariand Valley Branch over the lands of the said ¥., J. and Charles 
pennington situate lying and being in the County of Lee and State 
of Virginia, and the ndvantagedto ne derived therefrom to the said 
Pennington's and the further consideration of the sum of Two hundred 
Fifty Dollars cash in hand paid the receint of which is hereby acknowl 
edged, the said parties of the first narthave this day given, granted, 
oarrained and sold and by these presents do convey to the Louisville 
and Nashville Railroad Company, it@ successors And assigns for its 
Cumberland Vallev pragh a strip, piece, or parcel of land Two Fun- 
Qred feet in width,beginning at a point in the center line of saic 
Pnilroad as now located where said line crosses the divisgion line 
between the lands of Gharles Russell and said W, J. and Charles Pen- 
jington the bearing of which line is Notn 9° 10' West thence slong 
said center Line and parelell therewith a width of one hundred feet 
on each side of said center line for a distance of 3261 Feetfo a line 
of the lands of John Pennington containing LS 96/100 noreshe the same 
more or less. And the said Pennington further grant to said Louis- 
ville and Nashville Railroad the right to waste material on their 
said land outside of said strip at such points on their said land 
outside of said strip at such point or points as sAid Company or its 
Fngeineers mav deem necessary not exceeding one -~hundred fest in width 
and not extending further eastward than Fishers barn. To have and to 


hold, said strighr parcel of land with its appurtenances and 


privitagesfto the said Louisville and Nashville Railroad Company, its 


- 
—_—~ 


sueessors end assigns forever, And the said parties of the first 


partfor themselves, their heirs and assigns, do hereby release the 


anid Lauisville and Nashville Railroad Company, its successors and 


ym, a _ 3 ° 
asaiens from any ofy¥rther payments for or on account of the apppopri- 





(2) 


ation and occunanev of said land as wellas for alldamages thet 
may accrue from the location construction and oneration of said Cum 
beriand Valley Branchor the Louisville and Nasnville Pailroad over 


and upon said strip or parcel of land. And the said W. J. Pennington 


and charleqPannington warrant generally the strip of land herehv 


conveved, Witness the following signatures and seals this the dav 
and yesr first above written, 

Wed, Pennington (LL. 

Charles Pennington (fh. 

her 
Marv A, X Pennington 

mark 
Virginia: In hee County,to-wit: 

Fide r. Hyatt, Clerk of the Cireuit:. Court.in and for the coun- 
ty and State aforesaid, do certify that W. J, Pennington, Charles 
Pennington whose names are signed to the foregoing deed, nearing 
date the 27" dav of November 1889, have acknowledged the same hefore 
me in mv Ccountv aforesaid. 

Given under my hand this the 26" dav of Fehruarv 1890, 

Jd, A. G@. Hyatt Clerk, 
Virginia, lee County, to-wit:- 
C., Sewell Deputy Clerk for John R. Gibson Clerk of the 
County Court for ee County, do certify that Marv A, Pennington the 
wife of Charles Pennington, whose name is signed to the within deed 
bearing date on the 27" dav of November 1888, acknowledged the sane 
before me to pe her act and deed in my County aforesaid , 
tiven under mv hand this Sra dav of May 1890, Given under my 
hand this 3rd dav Mav _ 18390 
ND. GC. Sewell Deputy Clerk for dno, 
R,. Gibson Clerk for Lee County. 
Virginia, Lee County, to-wit:- 

Tn the afficecsof the Clerk of the ssid County Mav 9" 1890, this 

deed was presented and with the certificates thereto annexed ta 


record 


7? sty John Gibson Clerk, 


“asl ped ccadora 


A CODY Fp 








fl) 


This Deed made this the 22" day of February 1890, between John 
Penningtan and Sarah M, his wife of the county of Lee and State of 
Virginia, parties of the first part and the Louisville and Nashville 
Railroad Company a corporation doing business under the laws of Vir-— 
ginia, party of the seond part, Witnesseth that in consideration of 
the fact that said Louisville and Nashville Railroad Company has lo- 
catedand now proposes to construct its Cumberland Valley Branch over 
the lands of the said John Pennington situate lying and being in the 
County of Lee, and State of Virginia, and the advantages to be deriv-— 
ed therefrom to the said Pennington, and in consideration that said 
companyyake and main-tain suitable and neccessarv crossings and cat-— 
tle guards overnsaid road and the further consideration of the sum of 
Two hundred and eighty dollars cash in hand paid, the receipt of 
which is hereby acknowledged, the said parties of the first part 

day given, granted, parzained and so1a), and pv these pnres-— 
ants do convey to the Louisville and Nashville Railroad Company, its 
successors and assigns for its Cumberland Valley Branch a strip, 
or parcel of land beginning: at a point in the center line of 
tid railroad as now located where said line crosses the Ae saaan 
line hetween the lands of Charles and W. J. Pennington and said John 
Pennington the bearing of which line is nee 14' W thence along said 
uetevats line and with a width of (80) eighty feet on sach side thereof 
for a distance of 1015 one thousand and twelve feet thence with a 
width of 50 feet on each sides of said center line for a distance of 
feet to a line of the LandSof Nimrod Noe the bearing oF whieh 
ia S 21° 50 West containing 14.20 acres, To have and to hold, 
said strip or parcel of land with its appurtenances and privilages 
to the said Louisville and Nashville Railroad Company, its 
ors and assigns forever, And the said parties of the first part for 
thenselves, their heirs and assigns, do hereny release the said Lou- 
isville and Nashville Railroad Company its successors and assifns, 


from any further payments for orf on account of appropriation and oc— 


caupancy of sald strip of land as watths for all damages that, Npeys. <> 


crue by or result from the location construction and operation of 





(2) 
said Cumberland Valley Branch of the Louisville and Nashville Rail- 
road over and upon said strip or parcel of land, And the said Penning- 
ton warrant generally the strip of land hereby conveyed with all its 
anpurtansnces,. 

Witness the following signatures and seals 

his 
John x Pennington (1.8) 
mark 
her 
Sarah x Pennington (1.8. ) 
MAPK 
Virginia: In Lee County, to-wit:- 

I, Vincent H. Kellyva N. P. in and for the County and State a— 
foresaid, do certify that John Pennington and Sarah M, Pennington 
his wife whose names are signed to the foregoing deed nearing date 
the 22nd day of Feb 1890, have acknowledged the same before in my 
county aforesaid, Given under my hand this 19" dav of April 1820, 

Vineesrt AH. Kelly N. P. 
Virginia, hee County, to-wit: 
the 3 

In the office of the Clerk of, said County April 19" 1890 This 
Deed was presented and with the certificate thereto annexed admitted 
to record, 


Test Jno F. Ginson Clk 


COPY » 


Taste: IAD L742 Clerk. 


(D. B. No. 25, page 33 e&c Ve 
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weere 


TAKE NOTICE ae | ‘ae shall on the. hea i he A a her ee had he * 
CAE by Veo ted: YK ‘Ot... ha, JOE Att ote. Ze between the 
hours of _A. M. 3 tae) ew _P. M., of that day. procced to take the depositions of __ Wiz Be « 


& fo F 
x ¥ ell Ahn Be oe and others, which, when taken, __. nw 


| (p fi 
intended to be read as evidence in AZ-¢-1 ff vebalf, in a certain suit w..... tetas haciag | 


ex, 
-e Res i 7 eee. 
pending in the___ het fre  — Cuurt, of Lee County, Virginia, wherein you are. 4 -~C(ett<-4 FF 


/, Amp . . Oar 
and _ a O/ 7am ; aud if, from any cause, the taking of said depositions be not com- 
menced on that day, or, if commenced, be not concluded on that day, the taking of the same will be adjourned and con- 


tinued from day to day, or from time to time, and from place to place. or at the same place, until the same shall be com~ 


pleted. Respectfully yours, 


AG. Shea 











Notice to Take 


De posit ions. 














he Boumonweatth of Wizginia, 


To the Buen iff ay County 07 Lee, Greeting: 


to as ee at the Clerk’s office of the Circuit Court of the County of Lee, at rules to be held for the said court, on 


two Loe Cention Sy a to answer a bill in chancery exhibited against 


day Lengel wd and — year of the Commonwealth. _, | 
fest 


A Copy, Teste: Ay : AUAEUM GS Clerk. 
: Co, 





SUBPGiNA 


IN 
CHANCERY. 








27 yy ~~. ; ‘ 
Gh e Gor niuionmealth of Wirgirnia, 


To the Sheriff Go he jg Uf . Greetings: 
WE COMMAND YOU THAT YOU SUMMON. Yu : — AR Ses K. IAL Nai Mi berg. 


Poa. to testify and the truth to say in behalf of tin 





shall in no wise omit, under the penalty of £100. And have then there this writ. 
Witness, H. C. T. EWING, Clerk of our said court, at the court-house oo . oe ts day of fo AAG 
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T= 2? 1.0 JataA A 4 x 
‘She Com rmonrmealth CF Wiz gqinia, 


rty,of Lee, Greeting: 


Wie; in a certain matter of controversy in our said court before the 
said Judge depending and ae AS between ----------------- Fe Ne ee ie er Se 


f 
LD  @. Ss Ce eee Plaintiff, and 





shall in no wise omit, under the penalty of £100. And have then there this writ. 


gs, H. C. T. Ewine, Clerk of our said court, at the court-house Pt 715 7 ee of 


2) : 
| 1500s and in the {2 “” _ year of the Commonwealithe 














SUBPOENA 
FOR 
WITNESS 


oy ee eee | 
C Ce2eeee7' 222 4 COUTE 


Sea 4 ae 
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